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l. IDENTITY OF MOVING PARTY

Allstate Insurance Company (“Allstate”), respondent below, asks

this Court to reverse the Court of Appeals decisions identified in Part I1.

1. COURT OF APPEALS’ DECISION

The Court of Appeals filed its opinion in this case on March 28,

2017. (Attached as Appendix A) The court denied Allstate’s motion for

reconsideration in an order entered on June 15, 2017. (Appendix B)

I11.  ISSUES PRESENTED FOR REVIEW

1.

Does the doctrine of res judicata bar an insured from filing a
second lawsuit against her insurer for bad faith, IFCA and
CPA violations based on the insurer’s alleged failure to pay
underinsured motorist benefits, when the insured previously
sued and obtained a judgment against the insurer for breach
of contract for failing to pay those same underinsured
motorist benefits?

Does a UIM insurer act in the same quality or capacity for
purposes of res judicata when it acts to advance and protect
its own interests in defending both UIM damage claims and
UIM bad faith claims?

Does the Court of Appeals’ holding that UIM insurers owe
a quasi-fiduciary duty to their insureds when defending a
UIM bad faith claim directly conflict with this Court’s
explicit holding in Ellwein v. Hartford Accident & Indem.
Co., 142 Wn.2d 766, 779-80, 15 P.3d 640 (2001), overruled
on other grounds, Smith v. Safeco Ins. Co., 150 Wn.2d 478,
78 P.3d 1274 (2003), that a UIM insurer does not owe a
quasi-fiduciary duty to its insured?

Should the Court add a completely new factor—the
possibility of “prejudice” in the context of motions to
bifurcate under CR 42—when analyzing whether res
judicata applies to bar a second lawsuit?



IV. STATEMENT OF THE CASE
A. The Accident And Fortson’s Two Lawsuits Against Allstate.

On December 21, 2006, appellant, Anastasia Fortson-Kemmerer
(“Fortson”) was injured in an auto accident with an unknown driver who
fled the scene. (CP 4; 24). Fortson was insured at the time by Allstate
Insurance Company Policy No. 064031937, which included underinsured
motorist (“UIM”) coverage. (Id). Almost three years after the accident, Ms.
Fortson demanded that Allstate pay $75,000 in UIM benefits to her for
claimed accident related injuries. (CP 5; 31-34). In the same letter, Ms.
Fortson’s counsel specifically told Allstate that its failure to pay the demand
would expose it to liability for violations of the Insurance Fair Conduct Act
(“IFCA”), RCW 48.30 et seq., that Fortson would file suit if Allstate did not
pay, and that she would seek UIM damages and damages under IFCA. (CP
33-34). Upon receipt of the demand, Allstate investigated the loss and
based upon the information provided to it, offered Ms. Fortson $9,978.00 to
settle her UIM claim. (CP 5). Fortson rejected the offer.

Fortson sued Allstate in Spokane County Superior Court, “Fortson
I”, on May 18, 2011, to recover UIM benefits, alleging that Allstate had
breached its insurance contract by failing to pay the amount of UIM benefits
she believed she was owed. (CP 36-40). Although Fortson had warned of

her intent to pursue an IFCA claim if Allstate did not pay the amount she



demanded, she did not assert any extra contractual claims (i.e., bad faith,
IFCA or CPA claims) in the suit. The lawsuit was resolved via mandatory
arbitration on January 12, 2012, and a judgment was entered in Fortson’s
favor on February 29, 2012. (CP 6; 41-43). Allstate paid the judgment and
a satisfaction of judgment was entered on April 17, 2012. (CP 44-45).

On February 6, 2015, almost four years after filing her first lawsuit,
and nearly three years after the satisfaction of judgment was filed, Ms.
Fortson sued Allstate a second time, again in Spokane County Superior
Court, “Fortson II”. (CP 3-9). The complaint in Fortson Il alleged
substantially the same facts as were alleged in Fortson I, including that
Allstate refused to tender proper UIM payment. This time Fortson did assert
claims for bad faith, IFCA and Consumer Protection Act (“CPA”), RCW
19.86 et seq., violations for Allstate’s alleged refusal to pay the amount of
UIM benefits Fortson had initially demanded, and for alleged failure to
conduct a reasonable investigation of Fortson’s UIM claim. (CP 7-9). Inits
Answer, Allstate asserted res judicata as an affirmative defense (CP 17) and
subsequently filed a Motion for Summary Judgment seeking to dismiss
Fortson’s claims with prejudice, as barred by the doctrine of res judicata,
because both lawsuits were based on the same event: Allstate’s alleged
failure to pay Fortson the UIM benefits she believed she was entitled to

recover. (CP 20-60).



B. The Trial Court Dismisses Fortson 11.

In its motion for summary judgment, Allstate relied on well-settled
Washington case law governing the application of res judicata to establish
that Fortson | and Fortson Il shared an identify of (1) persons and parties;
(2) causes of action or claims; (3) subject matter; and (4) the quality or
capacity of the persons for or against whom the claim is made. (CP 49-56).
And, while no Washington state appellate court had addressed the identical
issue presented in this case—namely, whether res judicata bars an insured
from filing a second lawsuit alleging bad faith and IFCA violations based
on the insurer’s failure to pay UIM benefits, when the insured had
previously sued the insurer for breach of contract for failing to pay UIM
benefits—Allstate relied on two federal district courts, applying
Washington law, that addressed this precise issue: Zweber v. State Farm
Mut. Auto Ins. Co., 39 F. Supp. 3d 1161 (W.D. Wash. 2014) and Smith v.
State Farm Mut. Auto. Ins. Co., No. 12-1505, 2013 WL 1499265 (W.D.
Wash. Apr. 11, 2013). (Id). Both courts held that res judicata barred the
plaintiffs’ second lawsuits as a matter of law.

In Zweber and Smith, just as in this case, the insureds’ first lawsuits
against their insurers arose out of the insurers refusal to offer the amount of
UIM compensation the insureds believed they were entitled to; ultimately,

judgments were entered and satisfied. And like Fortson here, both insureds



later filed second actions asserting claims for bad faith, IFCA and CPA
violations, claiming the insurers failed to properly evaluate and/or settle
their UIM claims. The courts in Zweber and Smith undertook an extensive
analysis of Washington law on res judicata, including the principles and
purpose behind the doctrine, and evaluated whether there was identity
between the two lawsuits with respect to (1) persons and parties; (2) causes
of action; (3) subject matter; and (4) quality or capacity of persons for or
against whom the claim is made. Zweber, 39 F. Supp. 3d at 1165-69; Smith,
2013 WL 1499265, at *4-5. Both courts found all four factors present and
held that res judicata barred the second lawsuits, as a matter of law. Zweber,
39 F. Supp. 3d at 1169; Smith, 2013 WL 1499265, at *7. (CP 50-53)

The trial court, the Honorable Patrick Monasmith, agreed with
Allstate finding it “inescapable” that res judicata applied to bar Fortson I1.
(RP 42:21-22). The court explained that both Zweber and Smith “were very
clear on their face [with] very similar facts patterns” to the present case. (RP
41:20-22). While acknowledging that federal district court decisions are
not binding, Judge Monasmith found the Zweber decision to be “very, very
persuasive,” particularly because the essential facts of Zweber were
virtually identical to the facts in this case. (RP 42:11-14). The court thus
entered an Order granting Allstate’s Motion for Summary Judgment

dismissing Fortson’s lawsuit with prejudice. (CP 264-267). Fortson



subsequently filed a Notice of Appeal to this Court seeking Direct Review.
(CP 268-73). That request was denied and the appeal was then considered
by Division 111 of the Court of Appeals.

C. The Court of Appeals Reversed The Trial Court’s Order.

The Court of Appeals reversed the trial court’s summary judgment
of dismissal, holding that res judicata did not preclude Fortson’s second
lawsuit for bad faith handling of her UIM claim because there was no
identity of the “quality” or “capacity” of Allstate in the two lawsuits. In
doing so, the court ruled that an insurer defends UIM bad faith claims in a
quasi-fiduciary role but that when defending UIM damage claims, the
insurer defends as an adversary. (Op. at 22-23, as modified by order entered
June 15, 2017, Appendix A and B) However, this Court has long held that
a UIM insurer does not owe a quasi-fiduciary duty to its insured. Ellwein
v. Hartford Accident & Indem. Co., 142 Wn.2d 766, 779-80, 15 P.3d 640
(2001), overruled on other grounds, Smith v. Safeco Ins. Co., 150 Wn.2d
478, 78 P.3d 1274 (2003). Curiously, too, while holding that there was no
identity of Allstate in its quality or character in the two lawsuits and
therefore res judicata did not bar the second lawsuit, the Court of Appeals
nonetheless stated that the UIM judgment was binding on Allstate for
purposes of the bad faith lawsuit. (Op. at 15; Appendix A) This is logically

and legally inconsistent.



The Court of Appeals further reasoned that the insurer’s purported
“different posture” when defending UIM claims and UIM bad faith claims,
“makes it prejudicial [to insurers] for the claims to proceed in the same
lawsuit,” and therefore, the court concluded that res judicata would not
apply to bar the second lawsuit. (Op. at 23 Appendix A) The court’s
consideration and finding of “prejudice” and the resulting rejection of res
judicata to the facts of this case, was not an argument made or briefed by
the parties, and was based on arguments made in an entirely different
context, namely, discretionary motions to bifurcate under CR 42. An
insurer may choose under CR 42 to move to bifurcate a UIM claim from the
related bad faith claims and to stay resolution of the bad faith claims until
the UIM claim has been resolved—when the insured has properly asserted
all of those claims in one lawsuit. The Court of Appeals relied on case law
from other states that, unlike Washington law, mandate that UIM and bad
faith claims be bifurcated, to support its conclusion that insurers are
prejudiced when UIM damage claims are tried with UIM bad faith claims
and hence, res judicata did not apply to bar a second lawsuit. (Op. at 11-12,
Appendix A) The court ignored the fact that such motions to bifurcate and
stay are often denied in Washington state and federal trial courts because
the courts find that the insurer will not be prejudiced by trying the UIM

damage and UIM bad faith claims together. (Appendix C at C7-C53)



Notably, too, the Court of Appeals overlooked and made absolutely
no mention of the two well-reasoned decisions by respected U.S. District
Court Judges who ruled on the precise issue in this case, decisions that the
trial court relied on in granting Allstate’s motion for summary judgment,
Zweber, 39 F. Supp. 3d 1161, and Smith, 2013 WL 1499265. The Court of
Appeals also failed to address case law from other jurisdictions that
established that “[t]he great majority of jurisdictions take the view that a
breach-of-contract verdict in favor of the insured and against his or her
insurer precludes a subsequent action for first-party bad faith...” Villareal
v. United Fire & Cas. Co., 873 N.W.2d 714, 722 (lowa 2016) (examining
cases from eleven jurisdictions that apply res judicata or claim preclusion
to subsequent bad faith actions).

V. ARGUMENT WHY REVIEW SHOULD BE GRANTED

This Court should grant review of the Court of Appeals’ decision
terminating review under RAP 13.4(b)(1) and (2) because the court’s
holding that UIM insurers act in different capacities when defending UIM
claims and UIM bad faith claims, directly conflicts with Flessher v.
Carstens Packing Co., 96 Wash. 505, 165 P. 397 (1917), and the Court of
Appeals decision in Berschauer Phillips Construction Co. v. Mutual of
Enumclaw Insurance Co., 175 Wn. App. 222, 308 P.3d 681 (2013). The

Court in Flessher established that a party acts in a different quality or




capacity when the party acts on behalf of another’s interests in one lawsuit,

but acts on behalf of its own interests in the second lawsuit. 96 Wash. At

509-10. On the other hand, a party acts in the same quality and capacity in
both lawsuits when a party acts “to advance and protect its own interests in
both lawsuits.” Berschauer, 175 Wn. App. at 231 (emphasis added). UIM
insurers such as Allstate, act “to advance and protect [their] own interests
in both [UIM damage and UIM bad faith] lawsuits” and hence act in the
same quality or character — as plaintiff’s UIM insurer — in both lawsuits.

Review should also be granted under RAP 13.4(b)(1) because the
Court of Appeals’ holding that UIM insurers defend UIM bad faith claims
in a quasi-fiduciary role, but defend UIM contract claims as an adversary,
directly conflicts with this Court’s long-standing holding that a UIM insurer
does not owe a quasi-fiduciary duty to its insured. Ellwein v. Hartford
Accident & Indem. Co., 142 Wn.2d 766, 779-80, 15 P.3d 640 (2001),
overruled on other grounds, Smith v. Safeco Ins. Co., 150 Wn.2d 478, 78
P.3d 1274 (2003).

Review should also granted under RAP 13.4(b)(4) because the Court
of Appeals added a new “prejudice” element into the res judicata analysis,
premised upon the discretionary consideration of “prejudice” addressed in
trial court motions to bifurcate and stay brought under CR 42. Determining

whether “prejudice” is a factor that should be included in a res judicata



analysis, involves an issue of substantial public interest that should be
determined by the Supreme Court.

Finally, review should be granted under RAP 13.4(b)(4) because the
question of whether res judicata bars an insured from filing a second lawsuit
against its insurer alleging bad faith and violations of IFCA and the CPA
based on the insurer’s failure to pay underinsured motorist benefits, when
the insured previously sued and received a judgment against the insurer for
breach of contract for failing to pay those same underinsured motorist
benefits is a matter of first impression, never before decided by the
Washington State Supreme Court.

A The Judicial Doctrine Of Res Judicata
“Filing two separate lawsuits based on the same event—claim
splitting—is precluded in Washington.” Ensley v. Pitcher, 152 Wn. App.
891, 898, 222 P.3d 99 (2009) (quoting Landry v. Luscher, 95 Wn. App. 779,
780, 976 P.2d 1274 (1999)), rev. denied, 168 Wn.2d 1028 (2010).
The doctrine of res judicata rests upon the ground that a
matter which has been litigated, or on which there has been
an opportunity to litigate, in a former action in a court of
competent jurisdiction, should not be permitted to be
litigated again. It puts an end to strife, produces certainty as
to individual rights, and gives dignity and respect to judicial
proceedings.
Id. at 899, quoting Marino Prop. Co. v. Port Comm’rs, 97 Wn.2d 307, 312,

644 P.2d 1181 (1982), quoting Walsh v. Wolff, 32 Wn.2d 285, 287, 201 P.2d

-10-



215 (1949). “The public policy favoring prevention of claim splitting
applies to a party seeking to recover from an insurer based on various
theories of recovery.” Berschauer, 175 Wn. App. at 228, citing Schoeman
v. N.Y. Life Ins. Co., 106 Wn.2d 855, 726 P.2d 1 (1986).

Under well settled Washington case law, res judicata applies to
preclude a second lawsuit when the two lawsuits share an identity of (1)
persons and parties; (2) causes of action or claims; (3) subject matter; and
(4) the quality or capacity of the persons for or against whom the claim is
made. Rains v. State, 100 Wn.2d 660, 663, 674 P.2d 165 (1983). Res
judicata is an issue of law, subject to de novo review. Christensen v. Grant
Cty. Hosp. Dist. No. 1, 152 Wn.2d 299, 305, 96 P.3d 957 (2004). In the
present case, there is a concurrence of identity in all four respects between
Fortson’s two lawsuits. The Court of Appeals, however, ignored
Washington law, created new law, and erroneously conclude that the fourth
element — identity of the quality or character of parties for or against whom
the claim is made — was not present in the two lawsuits Fortson filed against
Allstate.

B. Review Should Be Granted Because The Court of Appeals’
Decision Conflicts With Supreme Court Precedent On

Whether a Party Acts In The Same Quality Or Capacity In
Two Lawsuits.

-11-



Under Washington case law, establishing that two lawsuits share an
identity of the quality or character of the persons for or against whom the
claim is made, “simply requires a determination of which parties in the
second suit are bound by the judgment in the first suit.” Ensley, 152 Whn.
App. at 905 (citing 14A Karl B. Tegland, Washington Practice: Civil
Procedure 8 35.27, at 464 (1st ed. 2007)). When the parties to two lawsuits
are the same, but there is an assertion that one party is acting in a different
capacity in the two proceedings, as the Court of Appeals does here, the
analysis remains simple. A party acts in a different capacity in two
proceedings, for example, where that party brings suit in a representative
capacity in one lawsuit and then sues personally in a second lawsuit; as a
result, the party's “quality or character” is not the same in both actions.
Flessher, 96 Wash. 505. In those situations, that party will neither be bound
by nor entitled to the benefits of res judicata in a subsequent action in which
he or she appears in another capacity. 47 Am. Jur. 2d Judgments § 578,
Westlaw (database updated May 2017); Restatement (Second) of
Judgments § 36(2) (1982). The rationale for this rule is that “in appearing
as a representative of another, a person should be free to take positions
inconsistent with those he might assert in litigation on his own behalf or on

behalf of others he represents in some other fiduciary capacity.”

-12-



Restatement, supra, cmt. a.; Andrews v. Daw, 201 F.3d 521, 525 (4th Cir.
2000).

In Flessher, a minor’s father filed suit in his capacity as guardian
ad litem for his daughter’s injuries after she was poisoned by tainted food.
After that suit was resolved in his daughter’s favor, the father filed a second
lawsuit in his own capacity, seeking to recover his own personal damages
that resulted from his daughter’s injuries. 96 Wash. at 507. This Court
determined that the father was acting in a different capacity in the two
lawsuits because in the first lawsuit he was acting on behalf of his daughter,
while in the second lawsuit, he was asserting his own personal claims. 1d.
at 509. Because the father was acting in different capacities in the two
lawsuits, the first judgment did not act as a bar to the second lawsuit.* 1d.

On the other hand, when a party seeks “to advance and protect its
own interests in both lawsuits,” that party is acting in the same capacity and
quality in both lawsuits. Berschauer, 175 Wn. App. 2d at 231 (emphasis
added); see also, Eugster v. Wash. State Bar Ass’n, 198 Wn. App. 758, 159,
--- P.3d --- (2017) (finding identity of the quality or character for both
parties because in both lawsuits, plaintiff litigated in his individual capacity

and the defendant litigated in its official capacity); Emeson v. Dep't of Corr.,

! The father’s request for damages for loss of services in his second lawsuit, however, were
not allowable, because those damages had already been included in the recovery in the
first lawsuit. Flessher, 96 Wash. at 510.

-13-



194 Wn. App. 617, 636, 376 P.3d 430 (2016) (where parties are in actual
control of their own interests in both lawsuits, the quality of the parties is
identical in both suits).

Here, as in Berschauer, Allstate, like all UIM insurers, defends both
the UIM contract claims and the UIM bad faith claims in its own capacity
—as the UIM insurer - and it seeks to advance and protect its own interests.
The Court of Appeals’ conclusion that because UIM insurers are entitled to
assert the same defenses as the tortfeasor, UIM insurers do not act in the
same capacity when defending UIM claims, is incorrect. The right to assert
the tortfeasor’s defenses in the UIM damage claim is not premised on the
notion that the UIM insurer is representing the tortfeasor, or that the UIM
insurer is acting on behalf of the tortfeasor. The purpose of allowing UIM
insurers to assert defenses available to the tortfeasor is not to make UIM
insurers representatives of the tortfeasor, but rather, to ensure that the UIM
insured is not placed in a better position as a result of being struck by an
uninsured motorist as opposed to an insured motorist. Ellwein, 142 Wn.2d
at 780, (quoting Dayton v. Farmers Ins. Grp., 124 Wn.2d 277, 281, 876
P.2d 896 (1994)). Further, the UIM insurer’s liability to the UIM insured
arises from the insurance contract between the UIM insured and the UIM
insurer. See, Daley v. Allstate Ins. Co., 135 Wn.2d 777, 958 P.2d 990

(1998); Bennett v. Computer Task Grp., Inc., 112 Wn. App. 102, 112, 47

-14-



P.3d 594 (2002). UIM insurers thus defend UIM damage claims as the UIM
insurer and not as a representative of the tortfeasor; likewise, UIM insurers
defend UIM bad faith claims as the UIM insurer. Consequently, Allstate
defended both Fortson’s UIM contract claim and her UIM bad faith claims
asserted in the second lawsuit, as Fortson’s UIM insurer, and sought to
advance and protect its own interests in both lawsuits. Allstate defended in
the same capacity and quality in the two lawsuits.

C. Review Should Be Granted Because Under Ellwein, UIM
Insurers Do Not Owe A Quasi-Fiduciary To Their Insureds.

Generally speaking, insurers owe a quasi-fiduciary duty to their
insureds. Ellwein, 142 Wn.2d at 779. This quasi-fiduciary duty “rises to an
even higher level than that of honesty and lawfulness of purpose toward its
policyholders” and requires that the insurer give ““equal consideration in
all matters to the insured's interests.” Id. (quoting Tank v. State Farm Fire
& Cas. Co., 105 Wn.2d 381, 385-86, 715 P.2d 1133 (1986)) (emphasis
added). However, this Court has long recognized held that “the relationship
between a UIM insurer and its insured,” unlike other insurer-insured
relationships, “‘is by nature adversarial and at arm's length.”” Id. at 779
(quoting Fisher v. Allstate Ins. Co., 136 Wn.2d 240, 249, 961 P.2d 350
(1998)). Indeed, when a dispute between the UIM insured and UIM insurer

centers on the tortfeasor’s liability or the amount of damages the insured is

-15-



entitled to recover, the UIM insurer must be “free to be adversarial within
the confines of the normal rules of procedure and ethics” because “[t]o
require otherwise would contradict the very nature of UIM coverage.” Id.
at 780. This holding recognizes that the UIM insurer and UIM insured
approach the dispute resolution process (negotiation, mediation, arbitration,
or litigation) as opposing civil litigants. Because of this, “the normal rules
of procedure and ethics” apply, and the insurer does not have a duty to give
equal consideration to the insured’s interests. Id. (emphasis added). Thus,
this Court in Ellwein explicitly held that a UIM insurer does not owe a
quasi-fiduciary duty to its insured and is not required to give equal
consideration to the insured’s interests. Id. This is not to say that the UIM
insurer owes no duties to its insured; instead, a UIM insurer owes its insured
a duty of good faith to deal fairly with the UIM insured and not overreach.
Id. at 781.

In this case, the Court of Appeals’ holding that Allstate is required
to defend the bad faith claims in a quasi-fiduciary role, while it defends the
UIM claim as an adversary, to support its conclusion that there was no
identity of the quality or capacity of Allstate in the two lawsuits Fortson
filed against Allstate, is nonsensical and directly conflicts with this Court’s
holding in Ellwein. Under Ellwein, Allstate does not owe a quasi-fiduciary

duty to plaintiffs, it is not obligated to give equal consideration and
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therefore, it does not defend against bad faith claims in a quasi-fiduciary
role. Instead, Allstate owes the same duty of good faith to Fortson whether
defending against the UIM claim or defending against a UIM related bad
faith claim: it owes a duty good faith to deal fairly with Fortson and not
overreach. Consequently, Allstate’s quality or capacity as Fortson’s UIM
insurer remains the same in the two lawsuits.

D. Review Should Be Granted Because Considerations Of

Prejudice Relevant to Motions To Bifurcate Under CR 42
Have No Application To A Res Judicata Analysis.

The Court of Appeals improperly relied on discretionary CR 42 trial
court motions to bifurcate, and cases from other jurisdictions that do not
follow Washington law, to determine, sua sponte, that Allstate would be
“prejudiced” if Fortson’s UIM claim and bad faith claims had been tried
together, and therefore, that res judicata did not bar Fortson’s second
lawsuit.  Review should be granted under RAP 13.4(b)(4) because
determining whether a discretionary “prejudice” factor should be included
in a res judicata analysis involves an issue of substantial public interest that
should be determined by the Supreme Court. Indeed, the Court of Appeals
erred in relying on motions to bifurcate in its analysis for several reasons.

First, bifurcation was never an issue in this case. While Fortson
argued that Allstate should be judicially estopped from asserting that claim

preclusion applied to bar her bad faith claims because of arguments Allstate
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made in unrelated CR 42 motions to bifurcate in other cases, whether a trial
court would have bifurcated the claims in this case was not an issue.
Similarly, the question of whether Allstate would be prejudiced if the claims
were tried together so as to preclude the application of res judicata was not
an issue below, so none of these issues were even briefed by the parties.
Second, the court’s insertion of a “prejudice” factor in the res
judicata analysis is not supported by any Washington case law. “Res
judicata is a judicially created doctrine designed to prevent relitigation and
to curtail multiplicity of actions by parties . . . who have had an opportunity
to litigate the same matter in a former action in a court of competent
jurisdiction.” Corbin v. Madison, 12 Wn. App. 318, 323, 529 P.2d 1145
(1974), rev. denied, 85 Wn.2d 1005 (1975), citing Bordeaux v. Ingersoll
Rand Co., 71 Wn.2d 392, 395, 429 P.2d 207 (1967). Prejudice is neither a
factor nor a consideration in the analysis for applying res judicata. Indeed,
this makes sense because res judicata applies to determine whether all of
the claims should have been asserted in the same lawsuit, while CR 42
applies after a party has properly asserted all claims in the same lawsuit.
Nor has research revealed any Washington court decision rejecting the
application of res judicata on the basis that the party seeking claim
preclusion would be prejudiced if the two claims were tried together. By

adding a “prejudice” factor to the res judicata analysis, the Court of Appeals
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effectively changes the law on res judicata, imposing a wholly new,
different and irrelevant requirement for application of res judicata.

Third, the court’s conclusion that UIM insurers are prejudiced when
UIM contract and bad faith claims are tried together, misapprehends actual
trial court practice in Washington with respect to motions to bifurcate. In
Washington, for every order granting a motion to bifurcate, there is an order
denying a motion to bifurcate. (Appendix C at C7-C28). Likewise, judges
in the United States District Court for the Western District of Washington
also frequently deny UIM insurers’ motions to bifurcate. (See Appendix C
at C28-C36). Motions to bifurcate and stay are often denied because the
courts conclude that the insurer will not be prejudiced by trying the UIM
damage and UIM bad faith claims together. (Appendix C at C30-C53).
Other courts deny the motions after determining that other measures can be
taken to ameliorate any risk of prejudice or jury confusion, such as
instructing the jury to disregard evidence for one purpose while considering
it for another, or by dividing a single trial into consecutive phases.
(Appendix C at C55-77). Finally, some courts deny motions to bifurcate
after finding the additional burden on the court of “overseeing two rounds
of discovery disputes, dispositive motions, jury selections/instruction, and
trial would be far less efficient and economical than trying all of plaintiff’s

claims together.” (Appendix C at C30-53).
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Finally, because the Court of Appeals did not go so far as to mandate
that UIM and bad faith claims must be brought in separate lawsuits, (nor
could it because that was not an issue presented to the trial court or the Court
of Appeals), insureds are still free to file suit against their UIM insurers
alleging UIM damage claims together with UIM bad faith claims, and trial
courts still have authority under CR 42 to deny the insurers’ motions to
bifurcate. But with this Court’s ruling, UIM insureds also have the option
of filing multiple suits against their UIM insurers. Consequently, the
Court’s ruling encourages re-litigation and multiple actions by parties who
have had the opportunity to litigate the same matter, it does not put an end
to conflicts, and it does not produce certainty as to individual rights, all of
which is directly contrary to the very purpose of the doctrine of res judicata.

VI. CONCLUSION

Based on the above arguments and authorities, Allstate respectfully
requests this Court grant Allstate’s Petition for Review of the Court of
Appeals’ opinions, pursuant to RAP 13.4(b)(1),(2) and (4), reverse the

Court of Appeal’s decision and reinstate the trial court’s Order of Dismissal.
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RESPECTFULLY SUBMITTED this /_(/ day of July, 2017.

KELLER ROHRBACK L.L.P.
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FILED

MARCH 28, 2017
In the Office of the Clerk of Court
WA State Court of Appeals, Division 11

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION THREE
ANASTASIA FORSTON-KEMMERER, )
) No. 34640-4-111
Appellant, )
)
v. )
)
ALLSTATE INSURANCE COMPANY, ) PUBLISHED OPINION
)
Respondent. )

SIDDOWAY, J. — Anastasia Fortson-Kemmerer filed this lawsuit against her
insurer, Allstate Insurance Company, alleging Allstate violated the Insurance Fair
Conduct Act (IFCA), RCW 48.30.015, and acfed in bad faith in investigating her claim
for underinsured motorist (UIM) coverage. That claim was resolved in an earlier action

by an award of $44,151.11 following mandatory arbitration.
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The trial court granted summary judgment dismissing this second action on the
basis that Ms. Fortson-Kemmerer’s action to enforce the UIM provision of her policy was
res judicata as to her bAad faith and IFCA claims. Whether final judgment resolving a
UIM claim precludes a later claim for insurer bad faith is a question of first impression
for a Washington court.

A single lawsuit that combines UIM and bad faith claims places the insurer, both
pretrial and at trial, in two different legal postures with prejudicial consequences. There
is no dispute that Allstate prefers to resolve such claims separately and would have
sought bifurcation and a stay of the bad faith claim had it been asserted earlier. Because
of this difference in the insurer’s quality as a party in the two types of actions, the UIM
action was not res judicata as to this action. We reverse and remand.

FACTS AND PROCEDURAL BACKGROUND

In December 2005, Anastasia Fortson-Kemmerer was in a collision with a
motorist who fled the scene, was never identified, and is presumed uninsured. Ms.
Fortson-Kemmerer was insured by Allstate Insurance Company. She eventually sent a
demand letter to Allstate requesting $75,000 in UIM benefits for injuries and damages

she incurred as a result of the collision. She stated in her letter that if Allstate did not pay

the amount requested, she would bring a lawsuit to enforce payment of her benefits under

the policy and for the remedies and penalties provided by IFCA.
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Shortly thereafter, Allstate made a counteroffer of $9,978, which Ms. Fortson-
Kemmerer rejected. Allstate then requested and obtained a medical examination of Ms.
Fortson-Kemmerer, after which it renewed its offer of $9,978. 'Ms. Fortson-Kemmerer
rejected it again.

In 2011, Ms. Fortson-Kemmerer sued Allstate, which had been reporting monthly
that it was continuing to investigate her claim. She still sought $75,000.00 in UIM
benefits. Following mandatory arbitration, she was awarded $44,151.11. Allstate made a
post-award offer of $25,000.00 that she rejected, after which Allstate paid the award.

Ms. Fortson-Kemmerer then filed this action against Allstate, alleging it had acted
in bad faith and violated IFCA by failing to conduct a reasonable investigation into her
claim, constructively denying her claim, and compelling her to bring a lawsuit to recover
what she was owed under her insurance policy.

Allstate raised the affirmative defense that her action to enforce the UIM provision
of her policy operated as res judicata and barred her bad faith claim. It then moved for
summary judgment on that basis.

Ms. Fortson-Kemmerer responded with evidence that in other cases in which

insureds combine UIM claims with what we will refer to hereafter, generically, as bad
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faith claims,! Allstate and other insurers often persuade courts to bifurcate not only trial,
but also discovery. The insurers advance arguments such as the following:

* That “[a] claim for breach of contract against an insurance company is
significantly different than a claim that in breaching the insurance contract the

insurance company somehow acted in bad faith”;?

That “[i]t is judicially recognized that . . . the evidence necessary to support a
bad faith claim is ‘very different from that necessary to support a claim for
UIM benefits,”” since “[t]he focus of discovery and trial of the UIM claims
relates solely to the plaintiff’s bodily injuries and medical treatment,” while
“[clonversely, the focus of discovery and trial on the bad faith claims is on
Allstate’s conduct”;’

= That until the fact finder has determined the dollar value of the UIM claim,

“there is no way to know whether a bad faith claim based upon an alleged
failure to properly evaluate, negotiate and settle a UIM claim is even
colorable”;* '

= That “[n]one” of the “eyewitnesses, investigating officers, medical providers,

and experts” who will testify to the accident related claims “has a remote

scintilla of evidence relevant to the insurance claims,” and “evidence about

I'We use the generic “bad faith claims” to include actions for common law bad
faith and claims that an insurer has violated IFCA or the Consumer Protection Act,
chapter 19.86 RCW. ,

2 Clerk’s Papers (CP) at 62 (citing a submission by Allstate in Sayler v. Allstate,
No. 06-02-03067-7 (Spokane County Super. Ct., Wash.)).

3 CP at 64 (quoting a submission by Allstate in Krett v. Allstate Insurance Co., No.
2:13-cv-00131 RSL (W.D. Wash.)).

4 CP at 63 (citing a different submission by Allstate in the Kretf case).

4
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Allstate’s evaluation and handling of the claim is not at all relevant to the
accident-related claims”;® and

* That without bifurcation and a stay of discovery as to the bad. faith claim, an
insurer’s defense “will be prejudiced,” since it will be “required to produce its

UIM file and internal privileged documents to plaintiff before the UIM claim

is resolved.”®

Ms. Forston-Kemmerer’s evidence included seven bifurcation and stay orders that
Allstate or other insurers obtained in Washington courts, state and federal, between 2009
and 2013, in cases in which plaintiff-insureds asserted UIM and bad faith claims in the
same lawsuit. Six of the orders not only bifurcated trial of the UIM and bad faith claims,
but also bifurcated discovery and stayed discovery addressing bad faith until after the
" UIM claim was resolved. The following language from one order is representative of
orders contemplating what are not back-to-back trials, but, in essence, one lawsuit turned
into two:

Plaintiffs’ UIM claim is hereby bifurcated from plaintiffs’ “bad faith

claims” for purpose of both discovery and trial, and all discovery in the trial

of plaintiffs “bad faith claims” are hereby stayed until after plaintiffs’ claim

for Underinsured Motorist (UIM) benefits has been fully resolved.

Clerk’s Papers (CP) at 76.

In addition to opposing Allstate’s summary judgment motion, Ms. Forston-

5 CP at 65 (citing a submission by Allstate in Young v. Allstate Ins. Co., No. 09-2-
42284-2 SEA (King County Super. Ct., Wash.)).
6 CP at 114, 113 (citing a submission by Allstate in Kret?).

5
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Kemmerer sought a continuance under CR 56(f), arguing that discovery could yield even
more evidence that when Allstate’s insureds join UIM and bad faith claims, Allstate
regularly seeks what are in effect separate lawsuits, citing prejudice and significant
differences between UIM and bad faith claims. She argued information of Allstate’s
prior practice was relevant to res judicata and to whether Allstate should be judicially
estopped from asserting claim preclusion as an affirmative defense.

The trial court denied Ms. Fortson-Kemmerer’s motion to continue and granted
summary judgment dismissal of her claim. Ms. Fortson-Kemmerer appeals.

ANALYSIS

Res judicata or modernly, claim preclusion,’ “acts to prevent relitigation of claims
that were or should have been decided among the parties in an earlier proceeding.”
Norris v. Norris, 95 Wn.2d 124, 130, 622 P.2d 816 (1980). For almost a century,
Washington cases have held that for a judgment to operate as res judicata in a subsequent
action “there must be a concurrence of identity in four respects: (1) of subject-matter; (2)
of cause of action; (3) of persons and parties; and (4) in the quality of the persons for or

against whom the claim is made.” N. Pac. Ry. Co. v. Snohomish County, 101 Wash. 686,

7 For the most part, we use the term “claim preclusion,” which is arguably
narrower and more clearly refers only to preclusion of relitigating a claim, not an issue.
See Philip A. Trautman, Claim and Issue Preclusion in Civil Litigation in Washington, 60
WASH. L. REV. 805 (1985); Taylor v. Sturgell, 553 U.S. 880, 892 n.5, 128 S. Ct. 2161,
171 L. Ed. 2d 155 (2008).
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688, 172 P. 878 (1918); Hisle v. Todd Pac. Shipyards Corp., 151 Wn.2d 853, 865-66, 93
P.3d 108, aff"d, 151 Wn.2d 853, 93 P.3d 108 (2004); Philip A. Trautman, Claim and
Issue Preclusion in Civil Litigation in Washington, 60 WASH. L. REV. 805, 812 & n.48
(1985) (observing in 1985 that “scores” of Washington cases had “stated for almost seven
decades” that a judgment has preclusive effect only if the successive proceedings are
identical in the four respects). “Res judicata is an issue of law, subject to de novo review
on appeal.” Berschauer Phillips Const. Co. v. Mut. of Enumclaw In;. Co., 175 Wn. App.
222,227,308 P.3d 681 (2013). Allstate, as the party asserting claim preclusion, bears the
burden of proof. Hisle, 151 Wn.2d at 865.

Allstate relies on language from a number of cases to the effect that claim
preclusion prohibits the relitigation of cases that “could have” or “might have” been
asserted in earlier litigation, as if that simpler criterion can substitute for the four required
identities. Since Ms. Fortson-Kemmerer’s first demand letter threatened to sue for IFCA
remedies and penalties, Allstate argues that of course she “could have” advanced IFCA
and bad faith claims in her first lawsuit. But none of the cases cited by Allstate has ever
retreated from the four identities required to establish claim preclusion. And Allstate’s
argument was directly rejected in Seattle-First National Bank v. Kawachi, 91 Wn.2d 223,
225-28, 588 P.2d 725 (1978), in which a plaintiff’s claims had not been adjudicated in a

prior action, but the defendants maintained that “the claims should be barred because they
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could have been decided in that suit.” Id. at 226 (emphasis added). As the court
explained:

While it is often said that a judgment is res judicata of every matter
which could and should have been litigated in the action, this statement
must not be understood to mean that a plaintiff must join every cause of
action which is joinable when he brings a suit against a given defendant.
CR 18(a) permits joinder of claims. It does not require such joinder. And
the rule is universal that a judgment upon one cause of action does not bar
suit upon another cause which is independent of the cause which was
adjudicated. 50 C.J.S. Judgments § 668 (1947); 46 Am. Jur. 2d Judgments
§ 404 (1969). A judgment is res judicata as to every question which was

- properly a part of the matter in controversy, but it does not bar litigation of
claims which were not in fact adjudicated.

Id. (emphasis added). Essentially, it is the four required identities that enable us to
determine whether a question was “properly a part” of an earlier matter in controversy.
We therefore look to the four required identities. Ms. Forston-Kemmerer

concedes that the parties are identical. She disputes that any of the remaining three
factors is. While she advances argument and authority in support of her position that the
UIM and bad faith claims lack three of the required identities, she suggested at oral
argument that the narrowest ground on which we can reverse the trial court is the
different “quality” of Allstate’s defense in UIM and bad faith cases. It is that different
quality that accounts for Allstate’s and other insurers’ efforts—and their success—in

persuading courts to treat UIM and bad faith claims joined in a single lawsuit as if the

claims had been brought separately.
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We examine the nature of UIM and bad faith claims, why joining them in one
lawsuit is problematic, the few claim preclusion decisions from other jurisdictions in
which the common practice of severing or bifurcating UIM and bad faith claims has been
considered, and the several Washington decisions that address what it means for parties
to have an identical “quality” with respect to two claims. We conclude that where a
party’s different posture as to two claims makes it prejudicial for the claims to proceed in
the same lawsuit, this is a different “quality” that prevents the claims from being identical
for claim preclusion purposes. A UIM claim therefore does not preclude a subsequent
bad faith action.

I The unique character of a UIM claim, and why it prompts courts to treat
UIM and bad faith claims that are joined as if they were separate actions

The purpose of the Washington statute requiring insurers doing business in
Washington to offer UIM coverage is to allow an injured party to recover those damages
the injured party would have received had the responsible party been insured with
liability limits as broad as the injured party’s UIM limits. Hamilton v. Farmers Ins. Co.,
107 Wn.2d 721, 726, 733 P.2d 213 (1987). Coverage eligibility requires the insured to
demonstrate that he or she is “legally entitled to recover damages” from the underinsured
motorist “because of bodily injury, death, or property damage.” RCW 48.22.030(2). A

tort judgment against the tortfeasor establishes conclusively the damages to which the
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insured is “legally entitled.” Fisher v. Allstate Ins. Co., 136 Wn.2d 240, 247-48, 961
P.2d 350 (1998).

“The insurance carrier which issued the policy stands, therefore, in the shoes of
the uninsured motorist to the extent of the carrier’s policy limits.” State Farm Mut. Auto.
Ins. Co. v. Bafus, 77 Wn.2d 720, 724, 466 P.2d 159 (1970). It “may defend as the
tortfeasor would defend” and “strategiz[e] the same defenses that the tortfeasor could
have asserted.” Cedell v. Farmers Ins. Co. of Wash., 176 Wn.2d 686, 697, 295 P.3d 239
(2013). A UIM insurer’s relationship with its insured in the action to enforce UIM
coverage is therefore “ by nature adversarial and at arm’s length.”” Ellwein v. Hartford
Accident & Indem. Co., 142 Wn.2d 766, 779, 15 P.3d 640 (2001), overruled on other
grounds by Smith v. Safeco Ins. Co., 150 Wn.2d 478, 486, 78 P.3d 1274 (2003) (quoting
Fisher, 136 Wn.2d at 249). This is markedly unlike first party bad faith claims, in which
insurers are recognized as having a quasi-fiduciary duty to act in good faith toward their
insureds. Cedell, 176 Wn.2d at 696.

Ms. Forston-Kemmerer demonstrates that when an insured joins her UIM and bad
faith claims, insurers are often able to obtain a stay and bifurcation order that effectively
transforms the one lawsuit into two: a UIM lawsuit, followed by a bad faith lawsuit.
While no reported Washington decision has required or endorsed such a procedure,

insurers often obtain bifurcation and stay orders in Washington courts by relying on cases

10
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from other jurisdictions, analogous Washington case law,? and by identifying for
Washington courts the problems presented when discovery and trial of the claims proceed
simultaneously.

Texas courts have held that it is always an abuse of discretion for a trial court to
refuse to sever a UIM claim for initial trial and abate any bad faith claims asserted in the
same action if the insurer has made a settlement offer, because the evidence of the offer,
which the insurer will want to ﬁresent in defense of the bad faith claim, will prejudice it
in the UIM action. In re State Farm Mut. Auto. Ins. Co., 395 S.W.3d 229, 234 (Tex.
App. 2012). Texas courts will grant mandamus relief if a trial court denies severance of
such claims. Id. at 237; accord In re United Fire Lloyds, 327 S.W.3d 250, 257 (Tex.
App. 2010). In Lloyds, the court characterized UIM contracts as “unique” for severance
and abatement purposes, citing the Texas Supreme Court’s observation that unlike other
first party insurance contracts in which the policy alone dictates coverage, “‘ UIM
insurance utilizes tort law to determine coverage. Consequently, the insurer’s contractual

obligation to pay benefits does not arise until liability and damages are determined’”—

8 Allstate has pointed in the past to Roberts v. Safeco Insurance Co., 87 Wn. App.
604, 941 P.2d 668 (1997) (bad faith claim was properly dismissed on summary judgment
where insured might have been fully compensated for her loss, which required that her
actual damages first be determined) and Escalante v. Sentry Insurance Co., 49 Wn. App.
375,381, 743 P.2d 832 (1987), overruled on other grounds by Ellwein, 142 Wn.2d 766,
779 (mentioning that the trial court had stayed insured’s bad faith claim pending
mandatory arbitration of the issue of the amount of damages payable under the policy).
CPat117-18.

11
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that being the liability of the underinsured motorist, and the damages proved recoverable
against him or her. /d. at 255 (quoting Brainard v. Trinity Universal Ins. Co., 216
S.W.3d 809, 818 (Tex. 2006)).

Similarly, in Rhode Island, “claims of insurer bad faith are severed and tried
separately from the breach of insurance contract claim, a procedure that provides the
insurer with significant procedural protections, including nondisclosure of its file until the
completion of the breach-of-contract action.” Skaling v. Aetna Ins. Co., 799 A.2d 997,
1010 (R.I. 2002). And in Garg v. State Automobile Mutual Insurance Co., the Ohio
appellate court held that it would be “grossly prejudicial to [the insurer] and, thus, an
abuse of discretion” for the trial court not to bifurcate an insured’s bad faith claim and
stay discovery on that claim until the breach of contract claim was resolved. 155 Ohio
App. 3d 258, 266, 800 N.E.2d 757 (2003). The court observed that requiring the insurer
to divulge otherwise privileged information discoverable in connection with the bad faith
claim “would unquestionably impact [the insurer’s] ability to defend against” the contract
claim. Id. at 267.

Finally, New Jersey has held that it is an abuse of discretion for a trial court to
order that discovery on UIM and bad faith claims joined in a single suit proceed
simultaneously, and that a severance motion must be granted in such cases. Procopio v.
Gov'’t Emps. Ins. Co., 433 N.J. Super. 377, 80 A.3d 749 (2013). Severance and stay

“promotes judicial economy and efficiency by holding in abeyance expensive, time-
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consuming, and potentially wasteful discovery on a bad faith claim that may be rendered
moot by a favorable ruling for the insurer in the . . . UIM litigation.” Id. at 381.

Only these jurisdictions mandate bifurcation and discovery stays where UIM
claims and bad faith claims are joined. But the discretion for trial courts to stay
discovery and require separate trials is widely recognized and often exercised. In a 1998
case involving Allstate, the West Virginia Supreme Court observed that “[a]s a general
matter, whenever courts bifurcate and stay bad faith claims against insurers, the trend is
to order a stay of discovery on the bad faith claim.” Light v. Alistate Ins. Co., 203 W. Va.
27,35, 506 S.E.2d 64 (1998). A dissenting justice in that case, who would have
mandated bifurcation and a discovery stay, summarized “[t]he compelling advantages of
mandatory bifurcation and stay of discovery on first-party statutory bad faith claims:”

- (1) [C]ost savings to both parties, with increased incentive to settle before

trial, (2) avoidance of burdensome and complicated discovery problems

with insurance claims files, (3) avoidance of unfair prejudice to a litigant

which arises when contract and bad faith claims are combined, and (4)

avoidance of the possibility of the disqualification of trial counsel because

of inherent conflict of interest problems. Gregory S. Clayton, Bifurcation

of Breach of Contract and Bad Faith Claims in First-Party Insurance

Litigation, 21 Vt. B.J. & L. Dig. 35 (1995).

Id. at 36 (McCluskey, J., dissenting).

Il Few courts have analyzed whether the bifurcation practice matters for claim
preclusion purposes

We have identified only a few reported decisions that consider whether this

common practice of holding a bad faith case in abeyance until a UIM case is resolved is
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relevant to whether final judgment in a UIM case should preclude a subsequent action for
bad faith. All apply different standards than Washington’s for determining the scope of a
claim, but are nonetheless worth examining.

In the earliest, Porn v. National Grange Mutual Insurance Co., 93 F.3d 31, 34 (1st
Cir. 1996), the First Circuit Court of Appeals determined the scope of a claim for
preclusion purposes by applying the “*transactional approach’” articulated in the
Restatement (Second) of Judgments (AM. LAW INST. 1982). The Restatement focuses on
“the transaction, or series of coﬂnected transactions, out of which the action arose.”
RESTATEMENT (SECOND) § 24(1). To determine what “factual grouping” constitutes a
“‘transaction’” and what groupings constitute a “‘series,”” the Restatement requires a
“pragmatic[ | determination, “giving weight to such considerations as whether the facts
are related in time, space, origin, or motivation.” Most important for present purposes, it
also requires giving weight to “whether the[ facts] form a convenient trial unit, and
whether their treatment as a unit conforms to the parties’ expectations or business
understanding or usage.” Id. at § 24(2).

Porn argued that his bad faith claim was not precluded by the final judgment on
his contract claim because, in part, the bad faith facts did not form a convenient trial unit
with the contract facts. Porn, 93 F.3d at 33. In the portion of its decision devoted to trial
convenience, the First Circuit questioned this, reasoning that details of the collision

required to be presented in the first case would “likely [be] repeated in the second.” Id. at
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36. Allstate’s characterization of the overlap as “little if any” is more reflective of the

Washington experience. CP at 126.° The determination of damages in the UIM action is

binding in the bad faith action. Neff'v. Allstate Ins. Co., 70 Wn. App. 796, 803, 855 P.2d

1223 (1993); Girtz v. N.H. Ins. Co., 65 Wn. App. 419, 422-23, 828 P.2d 90 (1992). Itis
true that a disparity between damages recovered and an insurer’s offer will not alone
establish that an insurer acted unfairly; the insured must present “something more.”
Perez-Crisantos v. State Farm Fire & Cas. Co., 187 Wn.2d 669, 684, 389 P.3d 476
(2017). But the evidence in the second action will address the “something more”; the

insurer cannot retry the issue of damages.

9 Allstate explained to a federal judge in the Western District of Washington in
2013 that “there is little if any overlap of issues or discovery between plaintiffs UIM
claim and plaintiff’s bad faith claims.” CP at 126 (quoting a submission by Allstate in
the Krett case).

The focus of discovery and trial of the UIM claims relates solely to the
plaintiff’s bodily injuries and medical treatment incurred as a result of the
accident; discovery and trial on the UIM claims requires the plaintiff’s
testimony and testimony from his medical providers and fact witnesses.
Conversely, the focus of discovery and trial on the bad faith claims is on
Allstate’s conduct, what Allstate did or did not do, and whether its actions
were reasonable based upon the information it had at the time it evaluated
and attempted to settle plaintiff’s UIM claim. Discovery and trial on the
bad faith claims requires the testimony of Allstate personnel as to what they
knew and the basis for their actions as well as consideration of Allstate’s
claim handling materials and procedures. Neither plaintiff nor his medical
providers or fact witnesses can provide testimony as to what Allstate knew
or the reasons for Allstate’s actions.

Id. at 125-26.
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- The First Circuit recognized that Porn relied less on differences in the evidence
relevant to the two claims and more on prejudice: the fact that evidence about the amount
of insurance, settlement offers, and negotiations essential to the bad faith claim would be
prejudicial to the insurer on the UIM claim. Porn, 93 F.3d at 36. While not questioning
the prejudice presented by a joint trial of the claims, the First Circuit concluded it could
be addressed by bifurcation. Significantly, it did not contemplate any stay of discovery
or a second trial. It contemplated back-to-back trials before a single jury, stating, “the
evidence common to both claims . . . could have been presented at once,” thereby
avoiding a delay of months or years. Id. (emphasis added).

In a recent decision, the seven-member lowa Supreme Court split, 4-3, on whether
final judgment on a UIM claim precludes a later bad faith claim. The majority’s holding
that claim preclusion applies was premised on judicial economy and its stated expectation
that there should be no difficulty combining the UIM and bad faith discovery processes
so that trials can be conducted back-to-back, before a single jury. Villareal v. United Fire
& Cas. Co., 873 N.W.2d 714, 728 (Iowa 2016). Like the First Circuit in Porn, the
bifurcation that the majority contemplated would “allow] ] the evidence, common to both
claims, to be presented at once.” Id. at 728 (internal quotation marks omitted) (quoting
Salazar v. State Farm Mut. Auto. Ins. Co., 148 P.3d 278, 282 (2006).

One of the dissenting justices wrote separately (joined by a colleague) only to

“stress that under the majority decision, district courts should not limit discovery when a

16

Appendix A-16



No. 34640-4-111

Forston-Kemmerer v. Allstate Ins. Co.

party joins a bad-faith claim with his or her underlying tort or contract claim.” Id. at 731
(Wiggins, J., dissenting). Moreover,

[A]lthough a court may require the jury to decide the underlying tort or

contract claim prior to having it hear further evidence and decide the bad-

faith claim, the trial should not be bifurcated when both claims are brought

in the same action. Rather, the district court should allow discovery to

proceed on both claims and try both claims in the same trial.

Id. Otherwise, Justice Wiggins observed, little was accomplished by precluding a later
bad faith claim. /d.

A third justice, joined by one of his colleagues, would have reversed dismissal of
the insured’s claim and allowed the bad faith claim to proceed to trial. Id. at 731 (Appel,
J., dissenting). In his view, application of lowa’s same-claim, same-evidence principles
supported the position of the insured and would not allow application of claim preclusion
in the case—and “the mere fact that the bad-faith claim could have been brought earlier
clearly is not determinative.” Id. at 737. To the extent the Restatement (Second) of
Judgment’s transactional approach taken into consideration by the majority was
incdnsistent with lowa’s prior caselaw, he “would not follow it.” Id. at 738.

In Bankruptcy Estate of Lake Geneva Sugar Shack, Inc. v. General Star Indemnity
Co., 200 F.3d 479 (7th Cir. 2000), the Seventh Circuit Court of Appeals reversed a

district court’s dismissal of a bankruptcy estate’s bad faith lawsuit on claim preclusion

grounds. The decision turned in part on the likelihood that the parties, the court, or all of

them intended that the bad faith claim could proceed after the contract claim. (The

17
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insurer, aka GenStar, denied that it had any such intent.) The court was persuaded by the
procedural history and by the problems with trying the claims together:

There was no issue of judicial economy and no way to avoid two trials.

Even had the bad faith claim been filed in Walworth County, the state court

judge stated that he would have tried that claim separately from the rest of

the case. That suited GenStar, which quite naturally wanted bad faith

issues kept out of the first trial.

Id. at 483.

The Seventh Circuit also observed that the district court had erred by conducting a
“Restatement-based[ | analysis” rather than heeding Wisconsin law. Id. at 482. In
reversing and remanding the bad faith claim for trial, the court observed that its
conclusion “is consistent with the long-standing view of the Wisconsin courts that a
breach of contract claim and a bad faith claim are separate claims” because a “bad faith
claim is not based on the policy . . . as is the breach of contract claim . . . but grows out of
a breach of a duty to properly investigate a claim.” Id. at 484.

Finally, in Sazegari v. Geico General Insurance Co., No. Civ.A.304CV679H,
2005 WL 1631013 (W.D. Ky. July 8, 2005) (court order), a case similar to Sugar Shack,
the district court found that parties who dismissed a bad faith claim from a lawsuit in
which both contract and bad faith claims had originally been asserted probably meant to

do so without prejudice, intending that the bad faith claim would proceed later. (Here,

too, Geico, arguing for claim preclusion, denied any such intent.) Among other
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reasoning, the court stated that applying the “consent” exception to the rule against claim
splitting “does not offend the underlying purposes of claim preclusion,” in part because
separate proceedings will not unduly waste judicial resources. The claims
would likely have proceeded separately anyway. Actions against an insurer
for breach of contract and bad faith are often bifurcated. Indeed, Geico had
requested bifurcation in the underlying action here. Under these particular
circumstances, the Court concludes that Kentucky courts would not apply
claim preclusion.

Id. at *4 (citation omitted).

III.  Washington case law addressing “the quality of the persons for or against
whom a claim is made” treats it as an independent, fourth required identity

In most Washington cases addressing claim preclusion in which the parties are the
same, there has been no contention that there is a difference in the parties’ quality. Only
a few cases address the required identity “in the quality of” a party.

Flessher v. Carstens Packing Co., 96 Wash. 505, 165 P. 397 (1917) has been
characterized as an early cése in which the quality of a party was relevant. Berschauer,
175 Wn. App. 231 & n.21. Mr. Flessher’s 10-year-old daughter suffered permanent
injuries after ingesting diseased meat obtained from Carstens. It was the law at the time
that “when a minor is injured, two causes of action arise, one in favor of the minor for
pain and suffering and permanent injury, the other in favor of the parent for loss of
services during minority and expenses of treatment.” Flessher, 96 Wash. at 509. Yet
there had been cases where a parent, as guardian ad litem in the child’s action, had sought

and recovered expenses to which he was entitled as a parent. When that happened, case
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law held that the parent was deemed to “‘have emancipated his [child] in so far as the
right to recover damages which were included in the [child’s] suit is concerned.’” Id. at
510 (quoting Donald v. Ballard, 34 Wash. 576, 578, 76 P. 80 (1904)). The parent, qua
parent, was not permitted to obtain a second recovery of the expenses in his own suit.

Mr. Flessher brought a first action as guardian ad litem for his daughter.
Thereafter, he brought his own action. At issue was whether he had already recovered
the damages in his daughter’s action that the law allowed him to recover as a parent. The
court found that in his daughter’s action, he had recovered damages for loss of his
daughter’s services, but had not recovered the expenses of her treatment. His daughter’s
suit was therefore held to preclude his claim as a parent for the former damages, but not
the latter.

In 1983, Justice James M. Dolliver discussed the required identity “in the quality
of” a party in two decisions, filed a week apart. The first was Mellor v. Chamberlin, 100
Wn.2d 643, 673 P.2d 610 (1983). Mr. Mellor purchased two office buildings from the
Chamberlins. He first sued them after learning that a parking lot to the north of the
buildings, used by his tenants, belonged to the adjoining landowner, from whom he was
required to lease the lot. He claimed that the Chamberlins had falsely represented the
parking lot as being included in the sale of the buildings. /d. at 644. That lawsuit was

settled and dismissed.
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Latef, after paying off the real estate contract and receiving a warranty deed, Mr.
Mellor settled an encroachment issue with the same adjoining neighbor and brought a
second suit against the Chamberlins for breach of the covenant of warranty and peaceful
possession. Id. at 645. The Chamberlins moved to dismiss the action on claim
preclusion grounds, demonstrating that the neighbor informed Mr. Mellor of the
encroachment before his first suit against them.

After determining that the subject matter and causes of action were different in the
two cases, Justice Dolliver turned to whether the parties were different in identity or
quality:

Clearly, the identity of the parties was the same; their “quality”

differed, however, as the causes of action changed from misrepresentation

to breach of covenant of title. Hence, we hold the second action is not

barred by res judicata as the concurrence of identity in three out of the four

elements is missing.

Id. at 646. While the decision does not elaborate on the “quality” difference, the first suit
was against the Chamberlins as active tortfeasors whereas the second was based on their
status as grantors of a warranty deed that had not been delivered at the time of the first
lawsuit.

The second of Justice Dolliver’s opinions was Rains v. State, 100 Wn.2d 660, 674
P.2d 165 (1983). George Rains had first sued members-of the Washington Public

Disclosure Commission (PDC) in federal court, claiming they had violated his civil

rights. His suit was dismissed. He then brought a second action in state court against the
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State of Washington and the PDC. In affirming the trial court’s dismissal of the second
action on claim preclusion grounds, the court found a concurrence of the four identities,
stating that the parties, although differently named on the complaints, “were
‘qualitatively’ the same.” Id. at 664. It stated, “Identity of parties is not a mere matter of
form, but of substance.” Id. (internal quotation marks omitted) (quoting Sunshine
Anthracite Coal Co. v. Adkins, 310 U.S. 381, 402, 60 S. Ct. 907, 84 L. Ed. 1263 (1940)).

1V. Allstate fails to demonstrate an identity in its quality in the UIM and bad faith
claims

The Washington cases can all be said to apply “quality” in its following sense:

[A] character, position, or role usu. assumed temporarily : CAPACITY —

usu. used in the phrases in quality of, in the quality of <I make this inquiry

in ~ of an antiquary —Thomas Gray> <in the ~ of reader and companion

—Joseph Conrad>
WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY 1858 (2002). And in that sense,
Allstate had a different quality in Ms. Forston-Kemmerer’s UIM arbitration than it has in
this case. In the UIM arbitration, it defended against her claim for damages from the
collision “in the shoes of the underinsured motorist” and as a pure adversary. Bafus, 77
Wn.2d at 724. In this case, it will defend in a quasi-fiduciary role, as her insurer.

The doctrine of res judicata exists “to ‘prevent relitigation of already determined
causes and curtail multiplicity of actions and harassment in the courts.”” Loveridge v.

Fred Meyer, Inc., 125 Wn.2d 759, 763, 887 P.2d 898 (1995) (quoting Bordeaux v.

Ingersoll Rand Co., 71 Wn.2d 392, 395, 429 P.2d 207 (1967)). The facts of this case
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provide a new paradigm for when the difference in the quality of persons against whom a
claim is made prevents claim preclusion: it prevents claim preclusion when a party’s
different posture as to two claims makes it prejudicial for the claims to proceed in the
same lawsuit, and that prejudice is well borne out by practice and case law, as it is here.
This paradigm is consistent with the meaning of “in the quality of” as understood
when the four required identities were first announced by our Supreme Court. It serves
the purpose of res judicata. Allowing the bad faith action to be pursued after resolution
of the UIM action does not result in relitigation of an already determined cause. It does
not give rise to a multiplicity of pretrial and trial processes that would not also occur if a
single lawsuit were brought and bifurcation and a stay were requested and ordered. It
does not countenance harassment in the courts but only a manner of proceeding that is
reasonable under the circumstances. We also observe that although Washington has not
adopted the approach of the Restatement (Second) of Judgments (nor do we suggest that it
should),!? this new paradigm reflects a pragmatic approach, reflecting how bad faith

claims often proceed.

10 As pointed out by Professor Tegland, portions of the Restatement (Second) of
Judgments remain controversial and may not be supported by Washington law. 14A
KARL B. TEGLAND, WASHINGTON PRACTICE: CIVIL PROCEDURE § 35:20, at 508 n.1 (2d
ed. 2009).
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Because Allstate fails to demonstrate an identity in its quality in the arbitration of

damages and the present bad faith claims, this action is not precluded. We reverse and

?7%/{%«)% Qf

Siddoway, J.

remand for further proceedings.

WE CONCUR:

s ﬁ ?/“‘/Q/( -

rsmo, J. y Pennell, J.
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FILED

JUNE 15, 2017
In the Office of the Clerk of Court
WA State Court of Appeals, Division II1

COURT OF APPEALS, DIVISION III, STATE OF WASHINGTON

ANASTASIA FORSTON-KEMMERER, ) No. 34640-4-llI
)
Appellant, )
)
V. ) ORDER DENYING MOTION
) FOR RECONSIDERATION
ALLSTATE INSURANCE COMPANY, ) AND AMENDING OPINION
)
Respondent. )

THE COURT has considered Appellant’s motion for reconsideration, and the
answer thereto, and is of the opinion the motion should be denied. Therefore,

IT IS ORDERED, the motion for reconsideration of this court’s decision of March
28, 2017, is hereby denied.

IT IS FURTHER ORDERED the opinion filed March 28, 2017, is amended as
follows:

The second to the last sentence of the first full paragraph on page 22 that reads:

In the UIM arbitration, it defended against her claim for damages from the

collision “in the shoes of the underinsured motorist” and as a pure

adversary. .
shall be amended to read:

In the UIM arbitration, it defended against her claim for damages from the

collision “in the shoes of the underinsured motorist” and as an adversary.

PANEL: Judges Siddoway, Korsmo, Pennell

&u&% gj@Wﬁ.

GEORGE B. FRARING, Chief Jyfige

FOR THE COURT:
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1201 Third Avenue, Suite 3200
Seattle, Washington 98101-3052
Telephone: (206) 623-1900
Facsimile: (206) 623-3384
Attorneys for Respondent

Allstate Insurance Company

Appendix C-1



Al

A2

A3

A4

AbS

A6

A7

A8

A9

B.1

Appendix A

Young v. Allstate Ins. Co.,
No. 09-2-42284-2 SEA, 2010 (King County Superior Court
Sept. 13, 2010)

Wade v. American Motorists Ins. Co.,
No. 08-2-26835-7 KNT, 2009 (King County Superior
Court June 29, 2009)

Bushman v. State Farm Mutual Automobile Ins. Co.,
No. 11-2-15053-4 SEA, 2016 (King County Superior Court
Aug. 11, 2016)

Sumerlin v. State Farm Mutual Automobile Ins. Co.,
No. 15-2-00310-1, 2015 (Walla Walla County Superior
Court Aug. 31, 2015)

Allen-Newell v. United Services Automobile Assoc.,
No. 12-2-23578-3 KNT, 2012 (King County Superior
Court Oct. 10, 2012)

Shea v. Allstate Ins. Co.,
No. 05-2-16500-6 SEA, 2005 (King County Superior Court
Dec. 14, 2005)

Zere v. Allstate Ins. Co.,
No. 08-2-08228-8 SEA, 2008 (King County Superior Court
July 18, 2008)

Por v. Omni Ins. Co.,
No. 08-2-40266-5 SEA, 2009 (King County Superior Court
Jan. 7, 2009)

Wood v. State Farm Mutual Ins. Co.,
No. 09-2-33930-9 SEA, 2010 (King County Superior Court
Aug. 4, 2010)

Appendix B

Krett v. Allstate Ins. Co.,
No. 13-131, 2013 WL 5406222 (W.D. Wash. Sept. 26,
2013)

Appendix C-2



B.2

B.3

B.4

B.5

B.6

B.7

B.8

Cl1

C.2

C3

C4

C5

Hoxey v. Allstate Property and Casualty Ins. Co.,
No. 15-2013, 2016 WL 7724740 (W.D. Wash. May 31,
2016)

Lim v. National General Ins. Co.,
No. 15-383, 2015 WL 12025327 (W.D. Wash. June 25,
2015)

Gates v. Allstate Property and Casualty Ins. Co.,
No. 16-5325, 2016 (W.D. Wash. Sept. 9, 2016)

Henderson v. Metropolitan Property and Casualty Ins. Co.,
No. 09-1723, 2016 (W.D. Wash. July 10, 2010)

Greene v. Allstate Ins. Co.,
No. 13-259, 2013 (W.D. Wash. June 6, 2013)

Dees v. Allstate Ins. Co.,
No. 12-483, 2012 (W.D. Wash. Sept. 5, 2012)

Campbell v. Metropolitan Property and Casualty Ins. Co.,
No. 09-1611, 2010 (W.D. Wash. July 19, 2010)

Appendix C

Tavokoli v. Allstate Prop. & Cas. Ins. Co.,
No. 11-1584, 2012 WL 1903666 (W.D. Wash. May 25,
2012)

Freeman v. State Farm Mutual Automobile Ins. Co.,
No. 11-761, 2011 (W.D. Wash. Aug 11, 2011)

Boss v. Government Employees Ins. Co.,
No. 12-2-34428-1 SEA, 2012 (King County Superior Court
Dec. 19, 2012)

Clamp v. State Farm Mutual Automobile Ins. Co.,
No. 09-2-44554-1 KNT, 2011 (King County Superior
Court Jan. 11, 2011)

Wald v. Allstate Ins. Co.,

No. 10-2-32791-6 SEA, 2011 (King County Superior Court
April 5, 2011)

Appendix C-3



C.6

C.7

Williams v. Allstate Fire and Casualty Ins. Co.,
No. 11-2-42243-7 KNT, 2012 (King County Superior
Court June 1, 2012)

Campbell v. Metropolitan Property and Casualty Ins. Co.,
No. 09-1611, 2011 (W.D. Wash. June 17, 2011)

Appendix C-4



CERTIFICATE OF SERVICE

I, Tami Foster, declare under penalty of perjury under the laws of
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resident of the State of Washington, over the age of eighteen (18) years, not
a party to the above-entitled action, and competent to be a witness herein.

On the date below, and pursuant to the service agreement in this
case, I caused a copy of the foregoing document to be served on the
individuals identified below via Email and First Class U.S. mail, postage
prepaid:

Mr. George M. Ahrend, WSBA #25160

Ahrend Law Firm PLLC
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Fax: (509) 464-6290
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Albrecht Law PLLC

421 West Riverside Avenue, Suite 614

Spokane, WA 99201-0402

Fax: ' (509) 757-8255

Email: malbrecht@trialappeallaw.com
mevans@trialappeallaw.com

Mr. Brandon R, Casey, WSBA #35050

Casey Law Offices, P.S.
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IN THUE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR KING COUNTY

DIANE YOUNG,
NO. 09-2-42284-2 SEA

PhaintilT,
ORDER DENYING DEFENDANT'S
V4, MOTION 1O BIFURTCATE AND 5TAY
e ot DISCOVERY
ALLSTATE INSURANCE COMPANY,

Delendant.

THIS MATTER came before the Court on Pefendant Allstate Insuranee Company’s
(*Allstate”™) Molion o Bifurcate and Stay Discovery, the Court having reviewed the records
and files herein and having considered the fallowing pleadings by the parties:

i, Defendant Allstate Fnsurance Company’s Motion to Bifurcate and Stay Discovery;

a. Declaration of Michael G. Howard with attached exhibits;
2. PlaintifCs Brief in Opposition o Allstate’s Motion Lo Bifurcate;
a, Declaration of Justin P. Walsh with attached exhibits; and
3. Defendant Allstate Insurance Company’s Reply lo Plaintiff®s Bricl in Opposition o

Motion to Bifurcate and Stay Discovery.

ORDER DENYING DEFENDANT'S MOTION fudgo Repina ¥, Ly
King County Supor Cowrl

TO BIFURCATE AND STAY DISCOVERY - 316 Thint Avenie
Page [ ol'3 ! Seattle, WA 93104

Appendix C-7




£ W N

S o e N

11
12
13
14
15
16
17
18
19
20
21

22
23
24
25
26

Case 3:12-cv-05848-RBL Document 14 Filed 03/18/13 Page 46 of 85

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Defendant Allstate’s
Motion to Bifurcate and Stay Discovery is DENIED.

This lawsuit atose out of Plaintiff Diane Young’s claim for underinsured motorist
benefits from Allstate after Young was injured in a motor vehicle accident caused by Tiffany
Waldeuﬁnd, the at-fault driver. In addition to claiming UIM benefits, plaintiff has also brought
extra-contractual claims, including bad faith and CPA claims.

Allstate seeks to stay discovery on the extra-contractual claims until the UIM claims
are resolved and to try the matters separately. It is within this Court’s discretion to bifurcate.
Myers v. Boeing Co., 115 Wn.2d 123, 140, 794 P.2d 1272 (1990), However, bifurcation is not
a procedure to be liberally applied. Id.

Allstate essentially provides two justifications for its request: (1) bifurcation will
promote judicial economy because the UIM claim may be resolved in defendant’s favor and
render plaintiff’s extra-contractual claims moot; (2) it would sulfer substantial prejudice either
during settlement negotiations or before a jury if it was forced to produce its claim file.

While there is the possibility that plaintifs UIM claim could be resolved in
defendant’s favor, it does not necessarily mean that plaintiff’s exira-contractual claims will be
rendered moot. Insurers can act in bad faith even when they have properly denied claims.
Whereas bifurcation of these claims necessarily results in more expense and delay. Given the
disparity between the parties® resources, the increase in expense and delay would impose a
higher burden on the plaintiff. Moreover, it is a certainty that resolution of the case would be
delayed and expenses substantially increased if discovery is allowed in stages. Bifurcation ora

stay of discovery will not promote judicial economy or convenience.

ORDER DENYING DEFENDANT'S MOTION Judge ltewin 5. Calin
TO BIFURCATE AND STAY DISCOVERY — Sighid Aveme
Page 2 of 3 Scattle, WA 98104
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Case 3:12-cv-05848-RBL Document 14 Filed 03/18/13 Page 47 of 85

Allstate’s second argument that its claim file documents containing valuation of the
case could prejudice a jury is of concern to this court. However, there are other safeguards
available short of bifurcation that could be employed to address these concerns. Because much
of the evidence that will be presented at trial is relevant to both the UIM claim and the extra-
contractual claims, the facts of this case do.not warrant bifurcation or a stay of discovery,

Defendant’s motion to bifurcate and stay discovery is denied.

DATED this /® day of September, 2010.

Judge Regina S. Calian
King County Superior Court

ORDER DENYING DEFENDANT’S MOTION udge Regina S, Cuhan
TO BIFURCATE AND STAY DISCOVERY — pryi ity e
Page 3 of 3 Seattle, WA 98104
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.+ APPENDIX A

=

2
: FURY BAILEY
. JuL. 0 2008
5 COPY RECEIVED
6
7
g SUPERIOR COURT OF WASHINGTON FOR KING COUNTY
9 | TERRY WADE and SUSAN WADE, NO. 08-2-26835-7 KNT
10 Plaintiffs, ORDER DENYING DEFENDANT'S
MOTION FOR STAY
11 Vs,
12 AMERICAN MOTORISTS
INSURANCE COMPANY,
13
Defendant.
14
15 THIS MATTER came before the undersigned on defendant's Motion to Stay

16 Litigation of the Extra-Contractual Claims. The Courl considered the motion, Plaintiff's
17 Opposition to Defendant’s Motion to Stay, and Defendant’s Reply. The Court also granted
plaintiffs' motion fo} oral argument, and following oral argument, considered the following
supplementul materials filed by the parties: Plaintiffs’ éupplemental Memorandurn
Regarding Defendant’s Motion for “Stay”, Defendant's Supplemental Memorandum re;

22 || Motion to Stay/Bifurcate, and Plaintiffs’ Reply to Defendant's Supplemental IFrom [sic]

23 || Memorandum re: Motion to Stay.

o Being fully advised, it is hereby
25
ORDERED that defendant’s motion is DENIED.
26 :
ORDER DENYING DEFENDANT'S 31 Judge Andron Dnrvas
King County Suparior Court

MOTION FOR STAY ~ 1 Maleng Reglorid Jusiles Center
J 401 Paurth Avenu M.
et WA ovmn
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Case 3:16-cv-05766-RBL Document 17-3 Filed 11/17/16 Page 3 of 5

DISCUSSION

This lawsuit arises out.of the plaintiffs’ claim fc;r uninsured motorist benefits fram
defendant after plaintiff’ Terry Wade was {njured in a motor vehicle collision caused by an
uninsured driver. In addition 1o claiming UIM benefily, plaintiffs brought a claim under
RCW 48.30,015, the “Insurance Fair Claims Act” (“IPCA™) for defendant’s alleged bad faith
in evaluating and resolving plaintiffs’ UIM claim.

Defendant seeks to stay proceedings on plaintiffs’ IFCA claim until the UIM claim
has been resélvcd. It argues that the question of whether AMIC asted in good faith in failing
to tender its eatire policy limits has nothing to do with the issues inherent in the UIM claim;
namely, the nature and extent of Terry Wade's injuries end danages, and to what extent
those damages were proximately caused by the motor vehicle collision. Defendant addition-
ally argues that granting plaintiffs discavery of AMIC's claims file before the value 6f hig
UIM claim is determined by a trier of fact would unfairly prejudice AMIC and would pose a
impedimeﬁl to settlement negotiations.

None of defendant’s arguments is persuasive. The cases ciled by defendani denl with
the bifurcation (not a stay) of insurance claims when coyverage was contested. Neilther case
stands for the proposition that a claim fof bad faith should not be permitted lo go forward
until the value or amount of the underlying insurance claim has been litigated Lo conclusion.
In Safeco fnsurance Co. of America v. JMG Restaurants, Inc, 37 Wn. App. 1 (1984), the
Court of Appeals noted in passing that the trial court had bifurcated the coverage trial end the
bad faith tvial, but also noled in dicta thai the same jury easily could have hesrd both cases

together: “If the issues had not been bifurcated for trial, a jury would have had (wo issues to

OROER DENYING OEFENDANT'S 32 Jdudge Andran Darvas
Kang Caunly Supssist Cotiet

MOTION FOR STAY - 2 Moleng Regitnal Justie Cunter
401 Fourth Avenuc N.
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decide: (1) whether Mr. Giese set the fire, and (2) whether appellant violated the Consumer
Protection Act by bad fgith handling of the claim.” 37 Wn, App. at 7. The other case cited
by defendant, Litho Color, Inc. v. Paclfic Employers Ins, Co.,, 98 Wn. App. 286 (1999)
simply noted in the recitation of procedural hislory that the trial was- bifurcated so the jury
would delermine coverage first, and then muke a defermination concerning bad faith and
T damages if coverage was found. Nowhere did the Court of Appenls either approve or disap-
prove bifurcation of the trial,

While il may make some sense to bifurcate trials when coverage is dispuled, in this
case coverage is not disputed. Mat is disputed is the extent and cause of the plaintiffs’
damages, and whether AMIC’s offers in payment of those damages were made fairly anq in
good faith. These two issues necessarily involve proof of many of the same facts, since an
evaluation of whether AMIC's evaluations and offers of compromise were done In good fith
will require the trier of fact to delermine the nature and extent of the plaintiffs’ damages, the
proximate cause of those damages, and what facts were made known to AMIC during its
negotiation of plaintiffs’ UM claim. Seperating these two causes of action would present
very little, if any, efficiency, even if the trier of fact ultimately determines thal the value of
plaintiffs' UIM claim is equal to or less than the amount offered by AMIC. By contrast,
ordering separate trials would require plaintiffs to present most of the same evidence twice,
which would pose 4 large, unnecessary expense to both the parties and the Court,

While AMIC did not move for bifurcation but for a stay of Lhe extra-contractual bad

failh/[FCA claims, considerations of judicial economy preclude a stay of the bad laith/[FCA
claims in this aetion.
OROER DENYING DEFENDANTS 33 Judgs Audsrun;'l‘)gw
i ol
MOTION FOR BTAY - 3 Maletg Raglonal fusics Cuntr

401 Faurth Avenie N.
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AMIC's argument that it “stands in the shoes of the tortfeasar” does not mandale a
Slay of proceedings here. AMIC is free o raise liability or damages defenses that would be
avaifable to (he uninsured tortfeasor, and the jury can be instrucied as to the law that is
applicable o AMIC's actions.! Denying defendant’s motion for a stay does not deprive
defendant of any substantive defenses if may have on the plaintiffs' UIM claim.

In conclusi;n. AMIC cites no applicable authority that approves either a stay or
bifurcation of the plaintiffs’ claims in tiﬁs aclion. It is clear that granting AMIC's ll'nolio:i
would result in siglniﬁcant additional time end expense for (he parties and for the Courl,

without any concomitant benefit, The defendant's motion is denied.

ar /_>M'-’°—‘:*%

JUDGE ANDREA DARVAS

DATED this 29" day of June, 2009,

! ‘UIM coverage requires that a UIM insurer be free to be adversarial within
the copfines of the norma) rules of procedure and ethics.’. Ellwein T
Haitford Accident & Indemi, Co., 142 Wn,2d 766, 780 (2001). Accord-
Ingly, the UIM insurer is allowed to assert liebility defenses available to the
tortfeasor so that the insured is not placed in a better position as a result of
being struck by an uninsured motoris! as opposed (o an insured molorisl.
Id. (quoting Dayion v. Farmers Ins. Group, 124 Wash.2d 277, 281, 876

P.2d 896 (1994)).
Petersen-Gonzales v. Garcia, 120 Wn, App. 624, 632 (2004).
34
ORDER DENYING DEFENDANT'S Judge Andres Darvaa
MOTION FOR STAY ~ 4 ) M':I';%W m’?ﬂ&%ﬁa
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FILED

11 AUG 16 PM 3:10

KING COUNTY

SUPERIOR COURT CLERK

E-FILED

CASE NUMBER: 11-2-150534 SEA

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR KING COUNTY

SHAHRZAD (“SHERRY™) BUSHMAN, an | NO. | 1-2-13053-4 SEA
individual,

Plaintiff, | ORDER DENYING DEFENDANT STATE
FARM’S MOTION TO BIFURCATE AND
V8. STAY DISCOVERY

STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY, a foreign insurer,

Defendant,

THIS MATTER comes before the Court on Defendant’s Motion to Bifurcate and Stay
Discovery of the Bad Faith Claims and the Court having considered the briefs of the parties and
reviewed the pleadings and records on file including the following documents:

I. Defendant’s Motion;

2. Declarations of Michael Rhodes and Harold Rush in Support of
Defendant’s Motion, and attachments thereto;
Plaintiff’s Response to Defendant’s Motion;

4, Declaration of Kyle C. Olive in Support of Plaintiff’s Response and
attachments thereto;

- 6) Defendant’s Reply;

7) Declaration of Colleen Barrett and attached exhibits
Order Denying Defendant State Farm's Motion to Bifurcate and OLIVE| BEARB PLLC
Stay Discovery - 1 of 2 1218 3« Avenue, Suite 1000
Seactde, WA 98101

Tel: (206) 629-9909
Fax: (206) 971-5081
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It is hereby ORDERED that Defendant’s Motion to Bifurcate and Stay Discovery of the

Bad Faith Claims is DENIED,

SO ORDERED this day of 2011.

HONORABLE MARIANE C. SPEARMAN
King County Superior Court Judge

PRESENTED BY:

OLIVEBEARB PLLC

C b

KYLE g OLIVE, WSBA No. 35552

Order Denying Defendant State Farm’s Motion to Bifurcate and OLIVE| BEARB PLLC
Stay Discovery - 2 of 2 1218 3+ Avenue, Suite 1000
Seattle, WA 98101
Tel: (206) 629-9909
Fax: (206) 971-5081
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Case Number: .
Case Title:

Document Title:

VSigned‘ by Judge:
Date:

Yk

King County Superior Court
Judicial Electronic Signature Page

11-2-15053-4

BUSHMAN AKA VS STATE FARM MUTUAL AUTO
INS CO '

ORDER

Mariane Spearman
8/16/2011 3:10:01 PM

Judge Mariane Spearman

This document is signed in accordance with the provisions in GR 30.
43C39890476C001CDC4C9815BD2359E397D46AD1

Certificate effective date: 1/11/2011 8:36:01 AM
Certificate expiry date:  1/10/2013 8:36:01 AM

Certificate Hash:

Certificate Issued by:

CA, O=State of Washington PKI, C=US

Page 3 of 3

CN=Washington State CA B1, OU=State of Washington
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o FILED
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fﬂ} AUG 3 1 2015
=
: wnn SALEY BTN e

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF WALLA WALLA
HEATHER C. SUMERLIN, a single

person, NO: 152003101
Plaintiff,
ORDER DENYING
vs. DEFENDANT'S MOTION TO
BIFURCATE AND TO STAY
STATE FARM MUTUAL AUTOMOBILE DISCOVERY AND TRIAL
INSURANCE COMPANY;
Defendant.

/

THIS MATTER having come before the court pursuant to defendant’s
MOTION TO BIFURCATE AND TO STAY DISCOVERY AND TRIAL, and the
Court having considered the materials submitted in support of the motion, the
materials submitted in opposition to the motion, the files and the pleadings
herein, and having heard argument from counsel, it is hereby

ORDERED that defendant’s MOTION TO BIFURCATE AND TO STAY

The Motion to Stay Discovery is DENIED.

DISCOVERY AND TRIAL is hereby DENIED. However, the Court will allow the

trial to be divided into two consecutive phases, if necessary, with the same jury.

Hess Law Office, PLLC

415 N. Second Avenue

Walla Walla, WA 99362

ORDER DENYING DEFENDANT'S MOTION TO BIFURCATE AND el
TO STAY DISCOVERY AND TRIAL/ 1 Emal peter@hessiawoffice.com
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SO ORDERED this day of August, 2015.

Presented by:
Hess Law Office, PLLC

By: -/ '
Peter Zyss, WSBA #39721

ORDER DENYING DEFENDANT'S MOTION TO BIFURCATE AND
TO STAY DISCOVERY AND TRIAL/ 2

Hess Law Office, PLLC
415 N. Second Avenus

Walla Walla, WA 99362
Telephone (509) 5254744

Fax (508) 525-4977

Emall peter@hessiawoffice.com
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FILED
KiRIG COURTY, WASHRIGTON
- Honorable Jay White
OC7 4 6 2812 Trial Date: 12/02/2013
Hearing Date: 10/04/2012
SUPERIOR COURT CLERK
BY wmvﬁcr@é?

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR KING COUNTY
JEANNETTE ALLEN-NEWELL, an :
individual, NO.12-2-23578-3 KNT
Plaintiffs, ORDER DENYING DEFENDANT

USAA’S MOTION TO BIFURCATE

Vs,
“BAD FAITH CLAIMS” FROM

UNITED SERVICES AUTOMORBILE PLAINTIFF’S UIM CLAIMS AND TO
ASSQCIATION, a foreign insurer licensed fo STAY DISCOVERY AND TRIAL ON
and doing business in Washington, “pAD FATTH CLATMS”

Defendant,

THIS MATTER, having come before the Court on Defendgnt’s Motion to Bifurcate “Bad
Faith Claims” From Plaintiff’s UIM Claims and to Stay Discovery and Trial on “Bad Faith
Claims”, the Court having reviewed the records and files herein, and speciflically:
1. Defendant’s Motion to Bifurcate “Bad Faith Claims” From Plaintiff’s UM Claims and to
Stay Discovery and Trial on “Bad Faith Claims™;
2. Plaintiff’s Response to befendant'USAA’s Motion to Bifurcate “Bad Faith Claims™ From
Plaintiffs UIM Claims and to Stay Discovery and Trial on “Bad Faith Claims”;

3. Declaration of Sunshine M. Bradshaw in Support of Plaintiff’s Response to Defendant

LAW OFFICES OF LARRY A. LEHMBECKER

ORDER DENYING DEFENDANT USAA’S MOTION - 400—108" Avenue NE, Suite 500
TO BIFURCATE “BAD FAITH CLAIMS” FROM PLAINTIFF'S Bellevue, WA 98004
UIM CLAIMS AND TO STAY DISCOVERY AND TRIAL (425) 455-3186 Fax: (425) 454-5832

AT ORIGINAL
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USAA’s Motion to Bifiwcate “Bad Faith Claims” From Plaintiff’s UIM Claims and to Stay

Discovery and Trial on “Bad Faith Claims™;

ehiel W

<
4 Defendant’s Reply,.l-f-axry"éq QQ cLavalrs ués L\ Q\J&gg‘ -3 <\T‘

And the Court being duly advised in the premises, now, therefore, 1t is I{EREBY ORDERED
ADJUDGED AND DECREED that Defendant’s Motion to Bifurcate “Bad Faith Claims” From

Plaintiff’s UTM Claims and fo Stay Discovery and Trial on “Bad Faith Claims” is DENIED.

ENTERED this__ £ O((Lday of October, 2012,

Presented by:
LEHMBECKER LAW OFFICES
g P\/’——

Sanshme M. Bradsha@ WSBA #40912
Attorney for Plaintiffs

Copy Recived,
Approved as to form:

KELLER ROHRBACK, LLP

By:

Trene Hecht, WSBA #11063
Attoiney for Defendant

LAW OFFICES OF LARRY A. LEHMBECKER
ORDER. DENYING DEFENDANT USAA’S MOTION 400 ~ 108" Avenue NE, Suite 500
TO BIFURCATE “BAD FAITH CLAIMS” FROM PLAINTIFF'S Bellevie, WA 98004
UIM CLAIMS AND TO STAY DISCOVERY AND TRIAL (425) 455-3186 Fax: (425) 454-5832
ON “BAD FAITH CLAIMS" . )
(PD) -2
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S M’irj ,

RECEIVED
DEC 15 200
MICHAEL R, GARYL, P8,

Honorahle Mary Yu

IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

KRISTIN SHEA, and JEFFREY SHEA, &

martied couple, N(. 05-2-16500-6 SEA
. Plaintiffs, ORDER DENYING DEFENDANT
ALLSTATE MOTION TO BIFURCATE
. AND STAY DISCOVERY

ALLSTATE INSURANCE COMPANY
(DBA Weslern Washington Casualty) a
foreign corporation,

Defendant.

THIS MATTER having cotne on duly and regularly for hearing before the undersigned

judge on the motion of the defendant Allstate’s Motion to Bifurcate and Stay Discovery. The

Court having considered the motion and supporting evidence and memoranda of both parties on

this motion, and the Court having further heard the argument of counsel, and deeming itself fully

advised, NOW THEREFORE,

. LAW DEFICES
ORDER - 1 Ml[:HA'Bl . Capvey 9.

A THOFEXSIONAL REOVIEES CORFORATEON
18 WEST MERCER STREET, SUITE 900
SEATTLE, WASHINGTON 98119

{206} 3784125
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IT 18 BEREBY ORDERED, ADJUDGED AND DECREED AS FOLLOWS:

Defendant Allstate’s Motlon to Bifureate and Stay Discovery is. DENIED.

DONE N OPEN COURT this 2 f[ day of December, 2003,

HON. MARY
SUPBRIOR COURT JUDGE

PRESENTED BY:

Mighde WSBA#07321
Cdstad Grace Rutheyford, WSBA #27202
tipfneys for Plaintiff

COPY RECEIVED; NOTICE OF
PRESENTMENT WAIVED

Resd McClure

Marilee C. Erickson (WSBA# 16144)
Attorney for Defendant Allstate

- LAY OFFICRS
ORDER -2 MIGHAEL R, CaRYL, Pub.
A FROFEESIONAL SERVIGES CORPOLATION
18 WEST MERCER SYRBBY, SUITE 400
SEAFTILE, WASHIRGTON w8112

{206) 378-4125
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KNG CounTY wasHmaTON
JUL 18 2008

WEWRIOR couRT GiLERK!
: MNDREJOHESJ
£ DEPUTY,

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

ZUFAN ZERE

Plaintiff, No. 08-2-08228-8 SEA
Vs,
ORDER DENYING ALLSTATE'S
MOTION TO BIFURCATE AND
STAY DISCOVERY

ALLSTATE INSURANCE COMPANY,
A foreign insurance company

Defendants.

{ Bremooses)

THIS MATTER having come on regularly and duly before the undersigned
judge of the above-entitled court, and the court having reviewed the

records and files herein, including:

A. Defendant Allstate's Motion 1o Bifurcate and Stay Discovery,

B. Declaration of Marilee C. Erickson in Support of Allstate’s Motion;

DONCHEZ LAW FIRM
Attorneys at Law

ORDER DENYING ALLSTATE'S MOTION . A Wit oo
TO BIFURCATE AND STAY DISCOVERY - | %ﬁﬁf@ ‘

Ter: (425) 744-1184
Fax: (425) 744-1250
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C. Plaintiff's Opposition to Defendant Alistate's Motion to Bifurcate and
Stay Discovery;
D. Declaratfion of Scott P. Carness in Opposition fo Defendant Allstate’s

Motion 1o Bifurcate and Stay Discovery; awd

E. @e}@[/lq \,\__)H"'\ ﬁu'@‘i’%"‘%ﬂ"—b.

.

P

Now, therefore, it is hereby ORDERED that defendant Allsiate’s motion

is DENIED.

T

DONE IN OPEN COURT this ! q day of

e Hon. Steven C. Gonzdlez

Presented By;
DONCHEZ LAW FIRM

A

Scott P. Carness, WSBA # 32284

Of Attormneys for Plainfiff
DONCHEZ LAW FIRM
8318 19$E%meys asf%;“;w F
ORDER DENYING ALLSTATE'S MOTION Fostons, wAsmN;m'N o8026.6474
TO BIFURCATE AND STAY DISCOVERY - 2 TeL: (425) 744-1184

Fax: (425) 744-1250
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Hon. J. Ramsdell
Hearing Date: January 4, 2010

KING COUNTY, WASHINGTON
JON 7 2009

SUpL. s WAERK
KIRSTIN GRANT
DEPUTY

SUPERIOR COURT OF WASHINGTON
COUNTY OF KING

O 94 - 220 SH H=a-
HONG POR and LANNY TAING, husband | NO. 08-2-40266-5 SEA
and wife and the marital community thereof,

ORDER DENYING  DEFENDANT’S
Plaintiffs, MOTION TO BIFURCATE AND STAY
DISCOVERY

Vs,

OMNI INSURANCE GROUP, foreign
insurance corporation, doing business in the
State of Washington,

Defendant.

THIS MATTER having come before the Court on Defendant’s Motion to Bifurcate
and Stay Discovery, and the Court having considered the materials subrnitted in support of the
motion, the files and pleadings herein, and having heard argument from counsel, now, therefore,

IT IS HEREBY ORDERED that Defendant’s Motion is DENIED.

ORDER DENYING DEFENDANT'S MOTION LAW OFFICE OF THANH H. TRAN, P.L.L.C.
PACIFICRIM CENTER

TO BIFURCATE AND STAY DISCOVERY - 1 121 lfwe. 5. S, 501

03207/074 SEATTLE, WA 98104

TELEPHONE; 200,233,8778 FAx: 206,233.0777

|
|
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’ ~ T~
DONE IN OPEN COURT this__ - day o . 2009.
Qﬁ Ao o @, M
Hon. Ye ?xe)\rﬂiamsdell
Presented by:

LAW OFFICES OF THANH H. TRAN, P.L.L.C.

By

Thanh H. Tran, WSBA# 24450
of Attorneys for Plaintiffs

Copy Received, Approved as to form, Notice of Presentation Waived

LAW OFFICES OF ROBERT A. MANNHEIMER, P.S.

By .
Robert A. Mannheimer, WSBA #14064
Of Attorneys for Defendant
ORDER DENYING DEFENDANT'S MOTION LAW OFFICE OF THANI H. TRAN, P.L.L.C.
PACTFIC R CE
TO BIFURCATE AND STAY DISCOVERY -2 1 Am‘im S‘;{g“s o1
0327/074 SEATILE, WA 93104

TeLEPHONE: 206,233.8778  FAR: 206.233.0777
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Honorable Dy
For decision without oral argument 268

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR KING COUNTY

EDMUND J. WOOD, Trustee for the No. 09-2-33930-2 SEA
Estate of Heather Burgin, a debtor

in bankruptey,
PLAINTIFE'S ORDER DENYING

)
)
)
)
Piaintiff, y  DEFENDANT STATE FARM
}  MUTUAL AUTOMOBILE
V. ) INSURANCE COMPANY’S
)  MOTION TO BIFURCATE
SOL.OMON EFREM KONDA, JANE ) PLAINTIFF'S CLAIMS AND STAY
DOE KONDA and the matital )  DISCOVERY ON THE
community comprised thereof, )  REMAINING CLAIMS
STATE FARM MUTUAL ) '
INSURANCE COMPANY, )
)
Defendant. )

Defendant State Farm Mutual Automobile Insurance Company’s Motionte .
Bifurcate Plaintiff's Claim for UIM Damages and Stay Discovery on the Remaining
(the “Motion™) came before the Court for decision without oral argument on
Wednesday, August 4, 2010.

The court has reviewed the court file, the Motion and the Declaration of M.
Colleen Barrett and the exhibits thereto, Joinder in the Motion by State Farm
Mutual Automobile Insurance Company; Plaintiff's Memorandum in Opposition to

the Motion and the exhibits thereto, the sub-joined Declaration of Lee Burdette,

PLAINTIFE'S ORDER DENYING DEFENDANT'S
MOTION TO BIFURCATE AND STAY DISCOVERY - 1

BURKETT & BURDETTE

O R , G l Atterneys & Contnselors —d
1309 Seventh Avenue, Suite 1400

Seattle, Washington 98101-1394
(206) 441-5597
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p
Deledt Shats T Wbl > Repl
After its review, the Court DENIES the i\/lotiox(—D

SO ORDERED.
A
DATED this _’j{;"’day of August 2010.

AM ﬁé //1 A_f&/\
" Hon. Beuglass-NefhY d’

o jviga \\loFHa VRN

VACACTION |

PFGSGW_

/ // ’ @ 'VF@;* bm’flfm es 12-1F

géimeys: ~) Pq

%iﬁ ;é%ﬁ?n??f . mfl)s!é:ck. T ok LD wt barr
B iursdhon decrmes the incodtie Yo sclle

t@t Cgﬁor ‘%’Tﬁml m«gl (Vi ‘w&u

ottt :]Udi"cfcd resp [Ution ad muuTumum.
T seeme orthis c?u/‘(' Ahat A lwo
ij\/;pﬁ»tjr wollidon witt m\odwe v ¥ jL
do\w.ow&ef dves V\ﬁ*@mjuo{fc{’ ey

he l ?) ﬂm.i\mj\ Anith L aiwa .

PLAINTIFF'S ORDER DENYING DEFENDANT'S
MOTION TO BIFURCATE AND STAY DISCOVERY -2

BURKETT & BURDETTE

Attorneys & Conselors ]
1809 Seventh Avenue, Suite 1400
Seattle, Washington p8ror-1394
(06) 4415597
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Krett v. Allstate Ins. Co., Not Reported in F.Supp.2d (2013)
2013 WL 5406222

2013 WL 5406222
Only the Westlaw citation is currently available.
United States District Court, W.D. Washington,
at Seattle.

Richard P. KRETT, Plaintiff,
V.
ALLSTATE INSURANCE COMPANY, Defendant.

No. C13—0131RSL.

|
Sept. 26, 2013.

Attorneys and Law Firms

Leonard Semenea, Semenea Law Firm, PS, Patrick H.
Lepley, Lepley Law Firm, Bellevue, WA, for Plaintiff.

Irene Margret Hecht, Michael G. Howard, Keller
Rohrback, Seattle, WA for Defendant.

ORDER DENYING MOTION TO
BIFURCATE PROCEEDINGS

ROBERT S. LASNIK, District Judge.

*1 This matter comes before the Court on “Defendant
Allstate Insurance Company's Motion to Bifurcate.” Dkt.
# 14. Having reviewed the memoranda, declarations, and
exhibits submitted by the parties, the Court finds as
follows:

Plaintiff was involved in a car accident in April 2008.
The other driver, Michael Ray, paid plaintiff the $50,000
limit of his automobile insurance policy. Plaintiff contends
that this amount did not fully compensate him for
injuries sustained in the accident and submitted a claim
for underinsured motorist (“UIM”) benefits to his own
insurer, defendant Allstate. When the parties could not
reach agreement regarding the payment of UIM benefits,
plaintift filed this action alleging that Allstate breached
the insurance policy and handled the UIM claim in bad
faith.

Allstate has moved to bifurcate, requesting that the Court
stay discovery and trial of the bad faith claims until the
UIM claim has been resolved. Allstate argues that the
cause and value of plaintiff's claimed injuries can and

should be resolved without reference to Allstate's claim file
and any privileged materials contained therein and that
the sequential consideration of the two types of claims will
promote judicial economy.

Rule 42(b) of the Federal Rules of Civil Procedure governs
bifurcation:

Separate Trials. For convenience, to avoid prejudice,
or to expedite and economize, the court may order a
separate trial of one or more separate issues, claims,
crossclaims, counterclaims, or third-party claims....

A court's decision on bifurcation is committed to its
discretion. Danjag LLC v. Sony Corp., 263 F.3d 942,
962 (9th Cir.2001). Nonetheless, separate trials are the
exception, not the rule, and this Court will not bifurcate
without a good reason. Bifurcation is occasionally in
everyone's interest. For example, when a first trial on
relatively straightforward issues might (depending on the
outcome) eliminate the need for a trial on more complex
issues, bifurcation may be ordered. Karpenski v. Am. Gen.
Life Cos., 916 F.Supp.2d 1188, 1190 (W.D.Wash.2012)
(where recission claim would dispose of the entire case,
determining whether a contract exists in the first place
should be determined first). Similarly, where a case
presents one set of issues that can be conveniently tried
to a jury and another set that can be conveniently tried
to the court, bifurcation may be appropriate. Tavakoli v.
Allstate Property & Cas. Ins. Co., 2012 WL 1903666, at
*7 (W.D.Wash. May 25, 2012). A court can also bifurcate
where the evidence necessary to prove one claim poses a
significant threat of confusing or prejudicing the jury as
it considers other claims. Hirst v. Gertzen, 676 F.2d 1252,
1261 (9th Cir.1982).

Allstate offers three justifications for bifurcation. First,
it contends that the issues and evidence required to
resolve the UIM benefitis claim are completely separate
and distinct from that involved in litigating the bad
faith claims. Second, it contends that the introduction
of documents from Allstate's claim file showing its
determinations regarding causation and valuation would
be unfair to Allstate and/or would prejudice the jury's
consideration of those issues. Finally, Allstate argues that
bifurcation will promote judicial economy because if the
first jury were to find that plaintiff's injuries were not
causally related to the April 2008 accident or that he had
already been fully compensated for the injuries suffered,
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there would be no need for a second-phase trial on the bad
faith issues.

*2 The first justification is unpersuasive. The Court
does not, as a matter of course, bifurcate into separate
trials every case in which distinct claims are asserted or
which raise successive potentially dispositive issues. In
the run-of-the-mill case, the time and expense associated
with multiple discovery periods and trials outweighs any
benefits from bifurcation, even if the claims asserted rely
on different theories and/or require different evidence. In
this case, the line between the two types of claims is not
as wide or bright as Allstate would have it. Although
Allstate argues that its claim file is completely irrelevant
to plaintiff's UIM claim, there is no reason to assume
that is true. If, for example, Allstate obtained a statement
from the police officer who investigated the accident
or plaintiff's physician regarding plaintiff's injuries, the
statement could be relevant to both causation and the
sufficiency of Allstate's claims handling processes.

Allstate's second concern carries more weight. In the
course of considering plaintiff's claim, it is likley that
Allstate's employees offered their own causation and
valuation opinions regarding plaintiff's injuries. Those
evaluations are now part of Allstate's claim file, along with
documentation regarding Allstate's negotiating positions
as it attempted to settle plaintiff's UIM claim. What value
an adjuster placed on plaintiff's claim is of little or no
relevance to what value the jury assigns, yet admission
of such evidence could prejudice the jury's consideration
of the issue. If the only issue to be tried were plaintiff's
claim for UIM coverage, some documents in the claim
file may be subject to a privilege, inadmissible under
Fed. R. Ev. 408, and/or prejudicial. The same evidence
would be admissible, however, if the triable issues included
whether Allstate acted in bad faith by refusing to make a
reasonable offer of compensation to its insured.

Bifurcation is not the only means by which the Court
can ameliorate the risk of prejudice or jury confusion,
however. The Court routinely instructs juries to disregard
evidence for one purpose while considering it for another.
If the admission of certain evidence would be so confusing
or prejudicial that it could not be cured by instruction,
the Court can simply exclude the evidence and/or divide
a single trial into consecutive phases. These alternatives

are not exhaustive, but simply show that bifurcation is not
always necessary to avoid the ills posited by defendant.

Finally, Allstate argues that bifurcation would promote
judicial efficiency. The Court disagrees. Even if the
first jury were to find that Allstate did not breach the
coverage provisions of the UIM policy, that would not
necessarily dispose of plaintiff's bad faith claims. Insurers
can act in bad faith even where they properly deny
coverage or compensation to their insureds. See Coventry
Assocs. v. Am. States Ins. Co., 136 Wash.2d 269, 277—
80, 961 P.2d 933 (1998) (reviewing examples of bad
faith liability despite proper claim denial). Moreover, a
violation of Washington's insurance regulations may, in
some circumstances, constitute bad faith regardless of
the coverage determination. Tank v. State Farm Fire &
Cas. Co., 105 Wash.2d 381, 386, 715 P.2d 1133 (1996).
Allstate has not demonstrated that plaintiff's bad faith
claim hinges on proof of an improper denial of benefits.

*3 Given that a second phase would likely be necessary

in any event, it is difficult to discern any benefit that
would arise from bifurcating discovery and conducting
two trials. The burdens of such a procedure, however, are
obvious. It is much more expensive and time consuming
to resolve an action in two separate phases, particularly
where Allstate insists not only on separate trials, but
on partitioning (or attempting to partition) discovery.
Although the increased expenses and time required for
a two-phase proceeding would fall on both parties,
they would likely weigh more heavily on plaintiff given
Allstate's superior financial resources. From the Court's
perspective, overseeing two rounds of discovery disputes,
dispositive motions, jury selection/instruction, and trial
would be far less efficient and economical than trying all
of plaintiff's claims together.

For all of the foregoing reasons, the Court concludes that
bifurcation is not necessary to avoid prejudice to Allstate
and that the proposed procedure would likely increase
costs and inefficiencies for the parties and the Court.
Allstate's motion to bifurcate (Dkt.# 14) is therefore
DENIED.

All Citations

Not Reported in F.Supp.2d, 2013 WL 5406222

End of Document

© 2017 Thomson Reuters. No claim to original U.S. Government Works.

Appendix C-31



Estate of Hoxsey v. Alistate Property and Casualty Insurance Company, Slip Copy (2016)

2016 WL 7724740

2016 WL 7724740
Only the Westlaw citation is currently available.
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W.D. Washington,
at Seattle.

Estate of John D. Hoxsey, by and
through its Personal Representative,
Wayne M. Boyack, Plaintiff,

V.

Allstate Property and Casualty Insurance
Company, a foreign corporation; and John
Doe, a Washington resident, Defendants.

Case No. C15-2013-RSM

|
Signed 05/31/2016

Attorneys and Law Firms
Terence F. Traverso, Bellevue, WA, for Plaintiff.

Irene Margret Hecht, Keller Rohrback, Seattle, WA, for
Defendants.

ORDER DENYING DEFENDANT ALLSTATE'S
MOTION TO BIFURCATE AND STAY

RICARDO S. MARTINEZ, CHIEF UNITED STATES
DISTRICT JUDGE

I. INTRODUCTION

*1 This matter comes before the Court on Defendant
Allstate Property and Casualty Insurance Company
(“Allstate”)'s Motion to Bifurcate and Stay, Dkt. #9.
Allstate argues that Plaintiff's contractual claim for
underinsured motorist (“UIM”) benefits and claims for
insurance bad faith should be bifurcated because of
prejudice to Allstate and in the interest of judicial
economy, and that the bad faith claims should be stayed
until the UIM claims are resolved. Dkt. #9. Plaintiff
opposes this Motion, arguing that the requested relief
would prejudice Plaintiff's claims and be a waste of judicial
resources. Dkt. #12. For the reasons below, the Court
agrees with Plaintiff and DENIES Defendants' Motion.

II. BACKGROUND

The Court need not recite all the facts of the case for
purposes of this Motion and will focus on the most
relevant facts.

On August 16, 2014, the decedent Mr. Hoxsey was
crossing SE Petrovitsky Road in Renton, Washington
when he was struck by a hit and run vehicle. Dkt. #1-1;
Dkt. #11 at 1-2. Mr. Hoxsey died a few days later
after being taken off life support. Id. Mr. Hoxsey had
automobile insurance through Allstate that provided PIP
and UIM coverage, the UIM coverage extending up to
$300,000. Dkt. #1-1 at 4. Plaintiff, Mr. Hoxsey's estate,
filed personal injury protection (“PIP”) and UIM claims
with Allstate. Id. at 5. Plaintiff requested Allstate pay
the policy limits to resolve the UIM claims. Id. Allstate
refused, allegedly engaging in insurance bad faith and
violations of the Insurance Fair Conduct Act (“IFCA”)
and Washington's Consumer Protection Act (“CPA”). Id.
at 5-7.

Plaintiff filed suit in King County Superior Court,
removed to this Court on December 28, 2015. Dkt.
#1. Plaintiff's suit brings the following claims against
Allstate: breach of contract, breach of IFCA, breach of
RCW 48.30.010 duty of good faith, breach of CPA, and
negligence. Dkt. #1-1 at 7.

III. DISCUSSION

A. Request to Bifurcate
Allstate has moved to bifurcate, requesting that the Court

stay discovery and trial of the bad faith claims I until the
UIM claim has been resolved. Dkt. #9 at 2. Allstate argues
that the cause and value of Plaintiff's claimed injuries
can and should be resolved without reference to Allstate's
claim file and any privileged materials contained therein
and that the sequential consideration of the two types of
claims will promote judicial economy.

Rule 42(b) of the Federal Rules of Civil Procedure governs
bifurcation:

Separate Trials. For convenience, to avoid prejudice,
or to expedite and economize, the court may order a
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separate trial of one or more separate issues, claims,
crossclaims, counterclaims, or third-party claims. ...

A court's decision on bifurcation is committed to its
discretion. Danjag LLC v. Sony Corp., 263 F.3d 942,
962 (9th Cir. 2001). Nonetheless, separate trials are the
exception, not the rule, and this Court will not bifurcate
without a good reason. Bifurcation is occasionally in
everyone's interest. For example, when a first trial on
relatively straightforward issues might (depending on the
outcome) eliminate the need for a trial on more complex
issues, bifurcation may be ordered. See Karpenski v. Am.
Gen. Life Cos., 916 F. Supp.2d 1188, 1190 (W.D. Wash.
2012) (where recission claim would dispose of the entire
case, determining whether a contract exists in the first
place should be determined first). Similarly, where a case
presents one set of issues that can be conveniently tried to
a jury and another set that can be conveniently tried to
the court, bifurcation may be appropriate. See Tavakoli v.
Allstate Property & Cas. Ins. Co., 2012 WL 1903666, at *7
(W.D. Wash. May 25, 2012). A court can also bifurcate
where the evidence necessary to prove one claim poses a
significant threat of confusing or prejudicing the jury as
it considers other claims. Hirst v. Gertzen, 676 F.2d 1252,
1261 (9th Cir. 1982).

*2 Allstate offers three justifications for bifurcation.
First, it contends that the issues and evidence required to
resolve the UIM benefits claim are completely separate
and distinct from that involved in litigating the bad
faith claims. Dkt. #9 at 5. Second, it contends that
the introduction of documents from Allstate's claim
file showing its determinations regarding causation and
valuation would be unfair to Allstate and/or would
prejudice the jury's consideration of those issues. Id. at
7-11. Finally, Allstate argues that bifurcation will promote
judicial economy because if the first jury “determines that
Mr. Hoxsey's UIM damages are equal to or less than the
amount Allstate offered to settle, the estate's bad faith
claims will be rendered moot.” Id. at 11.

The first justification is unpersuasive. The Court does not,
as a matter of course, bifurcate into separate trials every
case in which distinct claims are asserted or which raise
successive potentially dispositive issues. In the run-of-the-
mill case, the time and expense associated with multiple
discovery periods and trials outweighs any benefits from
bifurcation, even if the claims asserted rely on different
theories and/or require different evidence. In this case, the

line between the two types of claims is not as wide or bright
as Allstate states in briefing. Although Allstate argues that
its claim file is completely irrelevant to Plaintiff's UIM
claim, there is no reason to assume that is true. If, for
example, Allstate obtained a statement from the police
officer who investigated the accident or Mr. Hoxsey's
physician regarding Mr. Hoxsey's injuries, the statement
could be relevant to both causation and the sufficiency of
Allstate's claims handling processes.

Allstate's second concern carries more weight. In the
course of considering Plaintiff's claim, it is likely that
Allstate's employees offered their own causation and
valuation opinions regarding plaintiff's injuries. Those
evaluations are now part of Allstate's claim file, along with
documentation regarding Allstate's negotiating positions
as it attempted to settle Plaintiff's UIM claim. What value
an adjuster placed on Plaintiff's claim is of little or no
relevance to what value the jury assigns, yet admission
of such evidence could prejudice the jury's consideration
of the issue. If the only issue to be tried were Plaintiff's
claim for UIM coverage, some documents in the claim
file might be subject to a privilege, inadmissible under
Fed. R. Ev. 408, and/or prejudicial. The same evidence
would be admissible, however, if the triable issues included
whether Allstate acted in bad faith by refusing to make a
reasonable offer of compensation to its insured. Allstate's
argument that “[a]s the UIM insurer who steps into the
shoes of the tortfeasor for purposes of the UIM claim,
Allstate is entitled to assert all defenses that the tortfeasor
is entitled to assert, and is entitled to the same protections
afforded any litigant in a tort claim, including protecting
its work product,” is made without citation to law and
requires ignoring the reality of Plaintiff's simultaneous
bad faith claims. Dkt. #14 at 2.

Bifurcation is not the only means by which the Court
can ameliorate the risk of prejudice or jury confusion,
however. The Court routinely instructs juries to disregard
evidence for one purpose while considering it for another.
If the admission of certain evidence would be so confusing
or prejudicial that it could not be cured by instruction,
the Court can simply exclude the evidence and/or divide
a single trial into consecutive phases. These alternatives
are not exhaustive, but simply show that bifurcation is not
necessary to avoid the ills posited by Allstate.

Finally, Allstate argues that bifurcation would promote
judicial efficiency. The Court disagrees. Even if the
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first jury were to find that Allstate did not breach
the coverage provisions of the UIM policy, that would
not necessarily dispose of Plaintiff's bad faith claims.
Insurers can act in bad faith even where they properly
deny coverage or compensation to their insureds. See
Coventry Assocs. v. Am. States Ins. Co., 136 Wn.2d 269,
277-80, 961 P.2d 933 (1998) (reviewing examples of bad
faith liability despite proper claim denial). Moreover, a
violation of Washington's insurance regulations may, in
some circumstances, constitute bad faith regardless of the
coverage determination. See Tank v. State Farm Fire &
Cas. Co., 105 Wn.2d 381, 386, 715 P.2d 1133 (1996).
Allstate has not demonstrated that Plaintiff's bad faith
claim hinges on proof of an improper denial of benefits.

*3 Given that a second phase of trial would likely
be necessary in any event, it is difficult to discern any
benefit that would arise from bifurcating discovery and
conducting two trials. The burdens of such a procedure,
however, are obvious. It is much more expensive and
time consuming to resolve an action in two separate
phases, particularly where Allstate insists not only on
separate trials, but on staying and partitioning discovery.
Although the increased expenses and time required for
a two-phase proceeding would fall on both parties,
they would likely weigh more heavily on Plaintiff given
Allstate's superior financial resources. From the Court's

Footnotes

perspective, overseeing two rounds of discovery disputes,
dispositive motions, jury selection/instruction, and trial
would be far less efficient and economical than trying all
of Plaintiff's claims together. Accordingly, the Court will
deny Allstate's request to bifurcate.

B. Request to Stay
Because the Court has determined that bifurcation is not
appropriate for this case, the Court finds that Allstate's
request to stay discovery and trial of Plaintiff's bad faith
claims until after the UIM claim has been resolved is now
moot.

IV. CONCLUSION

Having reviewed the relevant pleadings, the declarations
and exhibits attached thereto, and the remainder of
the record, the Court hereby finds and ORDERS that
Defendant Allstate's Motion to Bifurcate and Stay, Dkt.
#9, is DENIED.

All Citations

Slip Copy, 2016 WL 7724740

1 Defined by Allstate as claims “for alleged bad faith, violations of the Insurance Fair Conduct Act and the Washington
Consumer Protection Act, negligence, and breach of contract.” Dkt. #9 at 2.

End of Document

© 2017 Thomson Reuters. No claim to original U.S. Government Works.
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National General Insurance Company, Defendant.
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Gordon A. Woodley, Woodley Law Offices, Bellevue,
WA, Kenneth R. Friedman, Friedman Rubin, Bremerton,
WA, Peter J. Mullenix, Friedman Rubin, Seattle, WA, for
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Dana A. Ferestien, Jeffrey M. Wells, Marshall L.
Ferguson, Williams Kastner, Robert A. Richards, Seattle,
WA, for Defendant.

ORDER DENYING MOTION TO
BIFURCATE PROCEEDINGS

Robert S. Lasnik, United States District Judge

*1 This matter comes before the Court on “Defendant
National General Insurance Company's Motion to
Bifurcate Plaintiff's UIM Claims from ‘Bad Faith Claims'
and to Stay Discovery and Trial of ‘Bad Faith Claims.” ”
Dkt. # 14. Having reviewed the memoranda submitted by
the parties, the Court finds as follows:

Plaintiff was involved in a car accident in December
2012. The other driver paid plaintiff $25,000, but plaintiff
contends that this amount did not fully compensate
her for injuries sustained in the accident. She therefore
submitted a claim for underinsured motorist (“UIM”)
benefits to her own insurer, defendant National General.
When the parties could not reach agreement regarding
the payment of UIM benefits, plaintiff filed this action
alleging that National General breached the insurance
policy and handled the UIM claim in bad faith.

National General moves to bifurcate, requesting that the
Court stay discovery and trial of the bad faith claims
until the UIM claim has been resolved. National General
argues that the cause and value of plaintiff's claimed
injuries can and should be resolved without reference to
National General's claim file and any privileged materials
contained therein and that the sequential consideration of
the two types of claims will promote judicial economy.

Rule 42(b) of the Federal Rules of Civil Procedure governs
bifurcation:

Separate Trials. For convenience, to avoid prejudice,
or to expedite and economize, the court may order a
separate trial of one or more separate issues, claims,
crossclaims, counterclaims, or third-party claims. ...

A court's decision on bifurcation is committed to its
discretion. Danjag LLC v. Sony Corp., 263 F.3d 942,
962 (9th Cir. 2001). Nonetheless, separate trials are the
exception, not the rule, and this Court will not bifurcate
without a good reason. Bifurcation is occasionally in
everyone's interest. For example, when a first trial on
relatively straightforward issues might (depending on the
outcome) eliminate the need for a trial on more complex

issues, bifurcation may be ordered. Karpenski v. Am.
Gen. Life Cos., 916 F. Supp.2d 1188, 1190 (W.D. Wash.
2012) (where recission claim would dispose of the entire
case, determining whether a contract exists in the first
place should be determined first). Similarly, where a case
presents one set of issues that can be conveniently tried
to a jury and another set that can be conveniently tried
to the court, bifurcation may be appropriate. Tavakoli v.
Allstate Property & Cas. Ins. Co., 2012 WL 1903666, at
*7(W.D. Wash. May 25, 2012). A court can also bifurcate
where the evidence necessary to prove one claim poses a

significant threat of confusing or prejudicing the jury as
it considers other claims. Hirst v. Gertzen, 676 F.2d 1252,
1261 (9th Cir. 1982).

As was the case in Krett v. Allstate Ins. Co., 2013
WL 5406222 (W.D. Wash. 2013), defendant offers three
justifications for bifurcation. First, it contends that
the issues and evidence required to resolve the UIM
benefits claim are completely separate and distinct from

that involved in litigating the bad faith claims. Second,
it contends that the introduction of documents from
National General's claim file showing its determinations
regarding causation and valuation would prematurely
disclose work product and/or would prejudice the jury's
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consideration of those issues. Finally, National General
argues that bifurcation will promote judicial economy
because if the first jury were to find that plaintiff's injuries
were not causally related to the December 2012 accident
or that she had already been fully compensated for the
injuries suffered, there would be no need for a second-
phase trial on the bad faith issues.

*2 For the reasons set forth in Krett, the Court finds the
first and third contentions unpersuasive. With regard to
potential problems that may arise during discovery or at
trial regarding the use of privileged information contained
in the claims file, the Court acknowledges that the insurer's
internal causation and valuation analyses are relevant
only to the bad faith claim and that its revelation may
adversely impact the insurer's negotiating position as it

attempts to resolve the coverage claim. In addition, there is
a potential that the jury could be overly-influenced by the
value an adjuster placed on plaintiff's claim. Nevertheless,
bifurcation is not the only means by which the Court can
ameliorate the risk of prejudice or jury confusion. Claims
of privilege can be asserted and ruled upon as discovery
progresses, and the Court routinely instructs juries to

disregard evidence for one purpose while considering it
for another. If the admission of certain evidence would
be so confusing or prejudicial that it could not be cured
by instruction, the Court can simply exclude the evidence
and/or divide a single trial into consecutive phases. These
alternatives are not exhaustive, but show that bifurcation
and stayare not always necessary to avoid the ills posited
by defendant. Given the inefficiencies that would arise
from bifurcating discovery and conducting two trials, the
Court declines to adopt that option.

For all of the foregoing reasons, the Court concludes that
bifurcation is not necessary to avoid prejudice to National
General and that the proposed procedure would likely
increase costs and inefficiencies for the parties and the
Court. National General's motion to bifurcate (Dkt. # 12)
is therefore DENIED.

Dated this 25th day of June, 2015.

All Citations

Slip Copy, 2015 WL 12025327

End of Document

© 2017 Thomson Reuters. No claim to original U.S. Government Works.
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1 UNITED STATESDISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

2 AT TACOMA

3

4 | KYLEW. GATES,

o CASE NO. C16-5325BHS
Plaintiff,

ORDER DENYING
6 V. DEFENDANT'S MOTION

WITHOUT PREJUDICE
ALLSTATE PROPERTY AND

! CASUALTY INSURANCE COMPANY,
8 Defendant.
9
10 This matter comes before the Court on Defendant Allstate Property and Casualty

11 |l insurance Company’s (“ Allstate”) motion to bifurcate discovery and trial of breach of

12 || contract claim (Dkt. 7). The Court has considered the pleadings filed in support of and in
13 opposition to the motion and the remainder of the file and hereby denies the motion

14 |l without prejudice for the reasons stated herein.

15 |. PROCEDURAL HISTORY

16 On April 8, 2016, Plaintiff Kyle Gates (“Gates”) filed a complaint against Allstate
17 in Pierce County Superior Court for the State of Washington. Dkt. 1, Exh. A (“Comp.”).
18 | Gates alleges breach of contract; violations of Washington Consumer Protection Act,

19 | RcwW Chapter 19.86; negligence/bad faith; and violations of Washington Insurance Fair
20 || Conduct Act, RCW 48.30.015. 1d.

21 On May 2, 2016, Allstate removed the matter to this Court. Dkt. 1.
22

ORDER-1
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On June 28, 2016, Allstate moved to bifurcate Gates' breach of contract claim
from his extracontractual claims and stay discovery on the latter claims. Dkt. 7. On July
11, 2016, Gates responded. Dkt. 8. On July 15, 2016, Allstate replied. Dkt. 10.

1. FACTUAL BACKGROUND

Gates alleges that Allstate improperly denied a claim under his homeowner’s
policy. Comp. at §3.1. The basisof the claim isatheft of hishomein July 2015. 1d.,
4.2. Gateswas awarded the home in a dissolution decree, and, prior to the theft, Gates
ex-wife informed Gates that the property he was awarded in the decree was left inside the
home. Id., 14.6. However, when Gates obtained the home, the specific property was not
in the home and the home appeared to have been burglarized. 1d. On October 13, 2015,
Allstate informed Gates that Allstate would not provide coverage for the loss because
Gates “failed to establish that a theft occurred” or that Gates was “the true owner of the
overwhelming majority of property clamed.” Id., 14.9.

[11. DISCUSSION

Allstate moves the Court to bifurcate the issues of coverage from the issues of
improper claim handling and denial of coverage and then to stay all discovery on the
latter issues. Dkt. 7.

The Federa Rules of Civil Procedure permit a court to order separate trials on
issue or claims “[f]or convenience, to avoid prejudice, or to expedite and economize. . .
" Fed. R. Civ. P. 42(b). Therule*“confersbroad discretion upon the district court to

bifurcate atrial, thereby deferring costly and possibly unnecessary proceedings pending

ORDER - 2

Appendix C-38




10

11

12

13

14

15

16

17

18

19

20

21

22

resolution of potentially dispositive preliminary issues.” Zivkovic v. S. California Edison
Co., 302 F.3d 1080, 1088 (9th Cir. 2002).

The Court has the inherent power to stay proceedings. CMAX, Inc. v. Hall, 300
F.2d 265, 268 (9th Cir. 1962).

In this case, Allstate has failed to show that bifurcation and a stay are appropriate
at thistime. With regard to the former, Allstate’ s alleged prejudice is currently
hypothetical. If, during the proceeding, Allstate can show that it will suffer actual
prejudice, it may renew itsrequest to bifurcate. Therefore, the Court denies Allstate’s
motion to bifurcate without prejudice.

With regard to a stay of discovery, Allstate has failed to show any actual prejudice
from the “mixing of evidence.” Dkt. 10 a 4. If Allstate must produce evidencethat is
only responsive to non-coverage issues and the evidence will prejudice its defense to
coverage issues, then Allstate may move for a protective order. Otherwise, Gates has a
right to obtain discovery on information relevant to his claims. Therefore, the Court
denies Allstate’ s motion to stay discovery on the non-coverage issues.

IV. ORDER
Therefore, it is hereby ORDERED that Allstate’s motion to bifurcate discovery

and trial of breach of contract claim (Dkt. 7) is DENIED without prejudice.

e

BE‘@MlN H.SETTLE
United States District Judge

Dated this 9" day of September, 20186.

ORDER-3
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Case 3:12-cv-05848-RBL Document 14 Filed 03/18/13 Page 14 of 85
Case 2:09-cv-01723-RAJ Document 33 Filed 07/19/10 Page 1 of 1

HONORABLE RICHARD A. JONES

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE
ANGELA HENDERSON,

Plaintift, .
CASE NO. C09-1723RAJ

ORDER

V.

METROPOLITAN PROPERTY AND -
CASUALTY INSURANCE COMPANY,

Defendant.

For the reasons stated in the court’s order entered today in Campbell v.
Metropolitan Property and Casualty Insurance Company, Case No. C(9-1611, the court
DENIES Defendant’s motion to bifurcate. Dkt. # 18.

DATED this 19th day of July, 2010,

The Honorable Hchard A. Jones
United States District Judge

ORDER -1
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Case 2:13-cv-00131-RSL  Document 18-2 Filed 06/14/13 Page 2 of 4
Case 2:13-cv-00259-MJP Document 19 Filed 06/06/13 Page 1 of 3

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

EMILY GREENE, . CASE NO. C13-259 MJP
Plaintiff, ORDER ON MOTION TO

BIFURCATE

V.

ALLSTATE INSURANCE COMPANY,

Defendant.

The Court, having received and reviewed:

1. Defendant Allstate Insurance Compﬁny’s Motion to Bifurcate Bad Faith Claims From
Plaintiff’s UIM Claim and to Stay Discovery and Trial on Bad Faith Claims
(Dkt. No. 13);

2. Plaintiff’s Response and Opposition to Defendant Allstate Insurance Comf)any’s
Motion to Bifurcate Bad Faith Claims From Plaintiff’s UIM Claim and to Stay
.Discovery and Trial on Bad Faith Claims (Dkt. No. 15);

3. Defendant Allstate Insurance Company’s Reply Brief in Support of Motion to

Bifurcate and Stay (Dkt. No. 17)

ORDER ON MOTION TO BIFURCATE- 1
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. Case 2:13-cv-00131-RSL Document 18-2 Filed 06/14/13 Page 3 of 4
Case 2:13-cv-00259-MJP Document 19 Filed 06/06/13 Page 2 of 3

and all attached declarations and e'xhibifs, makes the following ruling:

IT IS ORDERED the motion is DENIED.
Discussion

This litigation combines a claim for Underinsured Motorist (UIM) benefits under a policy |
issued by Defendant with a claim for damages based on allegations of bad faith by Defendant in
handling Plaintiff's UIM claim. Defendant seeks bifurcation of the UIM and bad faith claims on
the grounds that trying both claims in a single trial will prejudice the company, cqﬁfuse the
Jjurors and require premature and prejudicial discovery.

The Court is not persuaded that bifurcation is the only (or the best) solution to the issues
that Defendant raises. The issue of juror confusion and péssible prejudice to Defendant arising
out of the combined presentation of evidence on the UIM and bad faith claims can be addressed

by staggering the presentation of evidence to the jury; i.e., conducting the jury frial in two

-separate phases. Regarding any possible prejudice from the premature production of evidence

relevant to the bad faith claim, the Court is confident that the parties are capable of fashioning a
protective order which addresses Defendant’s concerns.

Nor is the Court convinced that bifurcation — with its twp separate juries and two separate
trials — represénts the most efficient way to seek the judicial economy which Defendant
i)romotes. The delay and bthe added costs in jurors, court ﬁlﬁe and personnel do not represent the
economical use of judicial resources. A single, two-phaée trial will achieve what Defendant

seeks without the attendant extra costs.

ORDER ON MOTION TO BIFURCATE-2
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Conclusion
There are more economical and efficient altematives to achieve what Defendant seeks

through this motion. The request to bifurcate trial of Plaintiff’s claims is DENIED.

The clerk is ordered to provide copies of this order to all counsel.

Marsha J. Pechman
United States District Judge

Dated June 6, 2013.
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE

DENISE D DEES, CASE NO. C'12-04837.R

Plaintiff, ORDER DENYING MOTION TO

BIFURCATE AND STAY
V. DISCOVERY ‘

ALLSTATE INSURANCE
COMPANY,

Defendant.

1 INTRODUCTION

Before the court is Defendant Allstate Insurance Company’s (“Allstate”) motion to
bifurcate and stay discovery. (Mot. (Dkt. # 8).) Specifically, Allstate asks to bifurcate

Plaintiff Denise ID. Dees’s contractual claims from her “extra-contractual” claims. (/d. at

1.) Allstate further seeks to stay discovery on the “extra-coniractual” claims until

following a determination on the merits of Ms. Dees’s breach of contract claim. (/d.) The

court DENIES Alistate’s motion,

ORDER- 1
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II. BACKGROUND

Allstate provided Underinsured Motorist (UIM) and Personal Injury Protection
(PIP) automobile insurance coverage to Ms. Dees. This case arises from a dispute
concerning that coverage. Ms. Dees filed her complaint on March [, 2012, asserting a
cause of action for breach of contract based on the claim that Alistate breached its
obligations under the UIM and PIP coverage provided. (Not. of Removal (Dkt. # 1) Ex.
A (Compl.).) Ms. Dees also asserted various “extra-contractual” claims, including causes
of action for common law bad faith, violation of the Consumer Protection Act, and
violation of the Insurance Fair Conduct Act. (Id.)

On July 26, 2012, Allstate filed a motion to bifurcate Ms. Dees’s breach of
contract claims from her “extra-contractual” claims. Allstate argues that whether it had
any contractual obligation to provide coverage or make payments up to its policy limits to
Ms. Dees should be resolved first, in a separate trial, because it is a possibly dispositive
issue that may preclude the “non-contractual” claims from proceeding. (Mot. at 1.)
Furthermore, Allstate claims that the two categories of issues will have different sets of
discovery materials and witnesses and that splitting the two into different trials would be
more cost effective and expedient on both parties’ behalves. (fd.)

L. ANALYSIS

Federal Rule of Civil Procedure 42(b) provides: "For convenience, to avoid
prejudice, or to expedite and economize, the court may order a separate trial of one or
more separate issues, claims, cross-claims, counterclaims, or third-party claims." Fed. R.

Civ. P. 42(b). The decision to bifurcate is committed to the sound discretion of the trial

ORDER-2
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court. Hangarter v. Provident Life and Acc. Ins. Co., 373 F.3d 998, 1021 (9th Cir. 2004).
The Ninth Circuit has stated that a district court’s decision declining to bifurcate
comports with normal trial procedure. Id. Where an overlap of factual issues exists
between the claims, courts are reluctant to bifurcate the proceedings. McLaughlin v.
State Farm Mut. Auto. Ins. Co., 30 F.3d 861, 871 (7th Cir. 1994).

If a single issue could be dispositive of the case or is likely to lead the parties to
negotiate a settlement, and resolution of it might make it unnecessary to try the other
issues in the litigation, separate trial of that issue may be desirable to save the time of the
court and reduce the expenses of the parties. See Allstate Ins. Co. v. Breeden, 410 F.
App’x 6, 9 (9th Cir. 2010). If, however, the preliminary and separate trial of an issue will
involve extensive proof and substantially the same facts or witnesses as the other issues
in the cases, or if any saving in time and expense is wholly speculative, the motion should
be denied. See Datel Holdins LTD. v. Microsoft Corp., C-09-05535 EDL, 2010 WL
3910344, 2-5 (N.D. Cal. Oct. 4, 2010).

Numerous coutts have recognized substantial overlap between the issues of
coverage and bad faith, such that bifurcation of the issues would be inappropriate.
Bloxham v. Mountain W. Farm Bureau Mut. Ins. Co., 43 F. Sﬁpp. 2d 1121, 1129
(D.Mont.,1999); see also Tharpe v. lll. Nat. Ins. Co., 199 FR.D. 213, 214 (W.D.Ky.
2001); Light v. Allstate Ins. Co., 182 FR.D. 210, 213 (8.D.W.Va., 1998). In addition,
this court regularly hears insurance cases that involve both breach of contract claims and
“extra-contractual” claims regarding the insurer’s failure to follow insurance regulations

or act in good faith. See Tilden-Coil Constructors, Inc. v. Landmark Am. Ins. Co., 721 F.

ORDER-3
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Supp. 2d 1007 (W.D. Wash. 2010); Hovenkotter v. SAFECO Ins. Co. of lllinois, C09-
0218JLR, 2010 WL 3984828 (W.D. Wash. Oct. 11, 2010); JACO Envtl., Inc. v. Am. Int'l
Specialty Lines Ins. Co., C09-0145JLR, 2010 WL 415067 (W.D. Wash. Jan. 26, 2010).
There is nothing in the complaint or the motion for bifurcation that wouid compel the
court to treat this case any differently.
IV. CONCLUSION

The court has considered Allstate’s motion, but does not find that bifurcation of
the trial in this matter would promote judicial economy because there is significant
factual overlap between the contractual and “non-contractual” claims. In keeping with
the normal trial procedures of the Ninth Circuit, the court DENIES Allstate’s motion to
bifurcate the trial and stay discovery (Dkt. # 8).

Dated this 5th day of September, 2012.

O\ £.90X

]
JAMES L. ROBART
United States District Judge

ORDER- 4
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HONORABLE. RICHARD A.JONES

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

REBECCA CAMPBELL,

Plaingiff,
CASE NO. C09-1611RAJT

V.
ORDER

METROPOLITAN PROPERTY AND
CASUALTY INSURANCE COMPANY,

Defendant.

I. INTRODUCTION
This matter comes before the court on a motion (Dkt. # 12) from Defendant
Metropolitan Property and Casualty Insurance Company (“MetLife”) to bifurcate this
action. Coincidentally, MetLife has brought a virtuallyr identical motion in a similar case
pending in this court, Henderson v. MetLife, Case No. C09-1723RAJ. The court will
address both motions in this order, and enter a brief order in the Henderson matter
referring to this one. No party requested oral argument; and the court finds oral argument
unnecessary. For the reasons stated herein, the court DENIES both motions.
II. BACKGROUND
Plaintiffs Rebecca Campbell and Angela Henderson were both involved in car
accidents in autumn 2006. Javier Evans collided with Ms. Campbell on November 14,
2006. Jacob Feroe collided with Ms. Henderson on October 26, 2006. Both women had

automobile insurance policies with MetLife, both of which provided uninsured and

ORDER -1
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underinsured motorist (“UIM?”) benefits. Mr. Evans paid Ms. Campbell $100,000, the
limit of his automobile insurance policy. Mr. Feroe paid Ms. Henderson $50,000, the
limit of his policy. Both women contended that these amounts did not fully compensate
them for injuries they sustained in their accidents. Both women submitted claims for |
UIM benefits to MefLife.

In both cases, MetLifc concedes that its UIM provisions provide coverage, but
disputes the proper amount of compensation for its insureds’ injuries. When their
attempts to negotiate with MetLife were unsuccesstul, both women sued MetLife. Fach
woman brought two categories of claims: one for damages sustained in theit accidents,
and another for damages relating to MetLife’s handling of their UIM claims. Among
othet things, both women contend that MetLife acted in bad faith by refusing to offer
higher UIM payments. Both cases are set for trial in eatly 2011.

In each case, MetLife has moved to bifurcate, requesting that the court conduct
each action in a first phase dedicated to determining the value of each Plaintiff’s UIM
followed by a second phase dedicated to each Plaintiff’s bad faith claims and other claims
related to MetLife’s claims handling. In the first phase, discovery would be limited
solely to issues relevant to valuing the UIM claim, concluding with a trial. The second
phase, beginning after the first trial, would include a new discovery period devoted 1o the
remaining issues in this case, and conclude with a second trial.

III. ANALYSIS

Rule 42 of the Federal Rules of Civil Procedure governs bifurcation:

Separate Trials. For convenience, to avoid _prejudice, or to expedite and

economize, the court may order a separate trial of one or more separate

issues, claims, crossclaims, counterclaims, or third-party claims.

Fed. R. Civ. P. 42(b). A court’s decision on bifurcation is committed to its discretion.
Danjagq LLC v. Sony Corp., 263 F.3d 942, 962 (9th Cir. 2001). Nonetheless, separate
trials are the exception, not the rule, and this court will not bifurcate without a good

reason. Bifurcation is occasionally in everyone’s interest: for example, if a first trial on
Y ry p

ORDER -2
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relatively straightforward issues might (depending on the outcome) eliminate the need for
a trial on more complex issues, bifurcation may be a good option. See Danjag, 263 F.3d
at 962 (noting that “avoiding a difficult question by first dealing with an casier,
dispositive issue” is a “favored purpose of bifurcation™). Similarly, where a case presents
one set of issues that can be conveniently tried to a jury, and another set that can be
conveniently tried to the court, bifurcation may be appropriate. Id. A court can also
bifiurcate where the evidence necessary to prove one claim poses a significant threat of
confusing or prejudicing the jury as it considers other claims. See Hirst v. Gerizen, 676
F.2d 1252, 1261 (9th Cir. 1982).

MetLife offers two justifications for bifurcation. First, it contends that if a first-
phase jury were to find that a Plaintiff had already been fully compensated for her
injuries, there would be no need for a second-phase trial on bad faith issues. Second, it
contends that a jury’s consideration of appropriate compensation for a Plaintiff would be
prejudiced by the introduction of documents from MetLife’s claim files showing its
valuation of that Plaintiff’s claim.

The first justification is unpersuasive. To begin with, MetLife is mistaken in its
view that a jury’s finding that a Plaintiff had been fully compensated for the injuries she
sustained in her accident would inevitably dispose of Metlife’s liability for bad faith.
Insurers can act in bad faith even where they properly deny coverage or compensation to
their insureds. See Coventry Assocs. v. Am. States Ins. Co., 961 P.2d 933, 936-37 (Wash.
1998) (reviewing examples of bad faith liability despite proper claim denial). Moreover,
violations of many of Washington’s insurance regulations are bad faith regardless of
claim denial. Tank v. State Farm Fire & Cas. Co., 715 P.2d 1133, 1136 (Wash. 1996).

There may be circumstances in which the nature of an insured’s bad faith claim means

ORDER -3
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that it cannot be proven without proving an improper denial of benefits, but MetLife has

not demonstrated that this is such a case.!

Fven if MetLife were cotrect in its view that it can avoid bad faith liability merely
by convincing a jury that it owes nothing more to its insureds, however, the court would
order bifurcation only if the second-phase trial would likely be drawn out because of
complicated legal or factual questions. Were it otherwise, nearly every case would be
bifurcated into trials to address successive potentially dispositive issues. Liability and
damages, for example, would always be bifurcated. In the run-of-the-mill case, the time
and expense associated with multiple trials outweighs any benefits from bifurcation.
Here, Plaintiffs’ bad faith claimg are run—Qf-the-mill, and indeed seem to be less complex
that Plaintiffs’ claims for their injuries. The mere fact that a first-phase trial might
obviate the need for a second-phase trial is an insufficient justification for separate trials.

MetLife’s second justification carries more weight. In the course of considering
cach Plaintiff’s claim, Metlife’s claims adjusters offered their own valuations of full
compensation for each Plaintiff’s injuries. Those evaluations are now part of MetLife’s

claim file for each Plaintiff, Also included in each claim file is documentation of

- Metlife’s positions during its negotiations with each Plaintiff over their UIM claims.

! No party has addressed scenarios in which MetLife could be held liable for bad faith even
though it owes a Plaintiff no more compensation for her injuries, There are many, Ior example,
if a jury finds that a Plaintiff has already been fully compensated, MetLife can nonetheless be
liable for bad faith if it placed a higher value on Plaintiff’s claim. If MetLife’s prelitigation
valuation of a Plaintiff’s claim was $100,000 in additional compensation, but it offered no more
than a few thousand dollars as payment on the claim, it may have acted in bad faith.

2 MetLife takes the curious position that documents in its claim file are work product with
respect to Plaintiffs’ claims for compensation for their injuries, but not work product as to their
bad faith claims. The court cannot decide whether any document in MetLife’s claim files is
work product, as none of those documents are before it. The coutt can, however, tule out the
possibility that any document is simultaneously work product and not work product. Each
document is either work product (presumably because it was prepared in anticipation of litigation
in accordance with Fed, R. Civ. P. 26(b)(3)(A)) or it is not. Any document that is work product,
in turn, is either protected from disclosure or it is not protected because a Plaintiff has
“substantial need for the [document] to prepare its case, and cannot, without undue hardship,
obtain [its] substantial equivalent by other means.” Fed. R, Civ. P. 26(b)(3)(A)(ii).

ORDER —4
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Considering only each Plaintiff’s claim for full compensétion, some
documentation in the claim file is possibly either prejudicial or inadmissible, What value
a claims adjuster placed on a Plaintiff’s claim is of no relevance to what value the jury
assigns, yet admission of such evidence may prejudice the jury’s consideration of the
issue. Similarly, any offer MetLife made to resolve a Plaintiff’s UIM claim is
inadmissible as evidence of the value of the claim. Fed. R. Evid. 408(a). The same
evidence is admissible, however, 1o prove that MetLife acted in bad faith by refusing to
make a reasonable offer of compensation to its insured. Fed. R, Bvid. 408(b).

What MetLife ignores, however, is that the court can take measures to safeguard
against any jury confusion or prejudice that might arise. The court routinely instructs
juries to disregard evidence for one purpose while considering it for another. Should
MetLife demonstrate before trial that the admission of certain evidence is too confusing
or prejudicial to be cured with jury instructions, the court can simply exclude the
evidence. Fed. R. Evid. 403, Ifthe evidence cannot be excluded, the court could divide a
single trial into consecutive phases. It might, for example, try compensation issues in the
first phase, take the jury’s verdict on that issue, and then proceed to a second phase with -
the same jury. These alternatives are not exhaustive.i Counscl will no doubt think of
others. The court finds, however, that any threat of prejudice or confusion is curable.

Whereas the court finds the benefits of bifurcation in these cases to be
questionable, the burdens are obvious. It is much more expensive and much more time
consuming to resolve an action in two separate phases, particularly where MetLife insists
not only on separate trials, but on separate discovery phases. The court finds it likely that
Metl.ife’s proposal would double the partics® expenses, and would no doubt take more
time. The court also finds that because of MetLife’s superior financial resources, these
burdens weigh more heavily on Plaintiffs.

Before concluding, the court notes that both Plaintiffs and MetLife have cited a

number of cases in which courts have either bifurcated or declined to bifurcate in similar
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circumstances, All of those courts came to the conclusion (almost always applying
another state’s law) that a finding that the insurer had not breached its policy would
obviate a finding of bad faith. As the court previously found, MetLife has not
demonstrated as much in this case. Moreover, the court is aware of no court that has
taken the extraordinary step MetLife proposes of having not only a separate trial, but a
separate discovery petiod to address bad faith issues. Finally, even those courts that
choose to bifurcate often contemplate a second trial beginning immediately after the first,
an alternative that this court has already indicated it would consider in this case.

In conclusion, the court finds that bifurcation is not necessary to avoid prejudice to
MetLife, and indeed that Plaintiffs are likely to suffer prejudice were the court to
bifurcate this case. Bifurcation is not likely to make the resolution of this matter more
economical or more expedient. Finally, bifurcation is decidedly less convenient for the
parties and the court. For all of these reasons, the court declines to bifurcate trial or
discovery.

1IV. CONCLUSION

For the reasons stated above, the court DENIES MetLife’s motion to bifurcate.
Dkt. # 12.

DATED this 19th day of July, 2010.

- ko R fpr

" The Honorable Mchard A. Jones
United States District Judge

ORDER -6
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2012 WL 1903666
Only the Westlaw citation is currently available.
United States District Court, W.D. Washington,
at Seattle.

Hossein TAVAKOLI, et al., Plaintiffs,
V.
ALLSTATE PROPERTY & CASUALTY
INSURANCE COMPANY, Defendant.

No. C11—1587RAJ.
|

May 25, 2012.
Attorneys and Law Firms

Kyle C. Olive, Timothy A. Bearb, Olive Bearb PLLC,
Seattle, WA, Leonard Semenea, Semenea Law Firm, PS,
Bellevue, WA, for Plaintiffs.

Greg Euteneier, Gavin Williams Skok, Riddell Williams,
Seattle, WA, for Defendant.

ORDER

RICHARD A. JONES, District Judge.

I. INTRODUCTION

*1 This matter comes before the court on three
motions from Defendant Allstate Property and Casualty
Insurance Company (“Allstate.”). Allstate filed a motion
to bifurcate this case and stay portions of it (Dkt.# 12), a
motion for a protective order (Dkt.# 10), and a motion to
seal a document (Dkt.# 16). For the reasons stated herein,
the court DENIES all three motions.

II. MOTION TO BIFURCATE

Plaintiffs have filed a lawsuit that presents a pattern
familiar to this court. They were involved in a car accident
with an underinsured driver. They made a claim on
the underinsured motorist (“UIM”) coverage of their
Allstate-issued car insurance policy. Allstate did not offer
to pay as much as they wanted. They filed suit. They
claim not only that Allstate breached the policy, but
that Allstate is liable on a variety of extracontractual

claims, including claims for bad faith and violation of the
Washington Consumer Protection Act and Insurance Fair
Conduct Act.

Allstate has filed a motion that also presents a familiar
pattern. It insists that that the court should take this
single case and bifurcate it into two cases. The first
phase, consisting of a separate discovery period and
separate trial, would address only Plaintiffs' breach-of-
policy claim. The second phase, which would begin only
after trial in the first phase, would consist of a separate
discovery period and separate trial addressing only the
extracontractual claims.

The court has explained in prior orders why it will not
impose the bifurcation Allstate requests. Rather than
repeat its reasoning, the court will include the prior orders
as electronic attachments to this one. In essence, Allstate's
proposal would convert this single case into two, doubling
the resources required of the parties and the court, while
doing little to advance any legitimate interest of Allstate's.

The court notes, however, that it has accommodated
a limited form of bifurcation in similar cases. In the
sole UIM case to that has reached trial before this
court, the court conducted two consecutive trials before
a single jury. The court's order imposing that limited
bifurcation is also included as an electronic attachment to
this order. If the parties wish to use a similar procedure
here, or another procedure that accommodates their
needs without unnecessarily lengthening this litigation or
burdening the parties and the court, the court will consider
their request.

The court DENIES the parties' stipulated motion. Dkt. #
20. The court directs the clerk to electronically attach the
following orders to this one:

o Campbell v. Metropolitan Prop. & Cas. Ins. Co. No.
09-1611RAJ (Dkt. # 17) (Jul. 19, 2010 order denying
motion to bifurcate)

o Campbell v. Metropolitan Prop. & Cas. Ins. Co. No.
09-1611RAJ (Dkt. # 59) (Jun. 17, 2011 order setting
two-phase trial)

* Henderson v. Metropolitan Prop. & Cas. Ins. Co. No.
09-1723RAJ (Dkt. # 33) (Jul. 19, 2010 order denying
motion to bifurcate)
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*2 » Freeman v. State Farm Mut. Automobile Ins. Co.
No. 11-761RAJ (Dkt. # 21) (Aug. 11, 2011 order
denying stipulated motion to bifurcate)

1. MOTIONS FOR PROTECTIVE
ORDER AND TO SEAL

Allstate and Plaintiffs were unsuccessful in negotiating
a litigation agreement governing the exchange of
“confidential” documents in discovery. Many parties
successfully negotiate such agreements, which typically
include a variety of restrictions on the requesting party's
use of a document that the producing party deems
confidential. One typical condition of such agreements is
that if the requesting party wishes to use a “confidential”
document to support a pleading before the court, the
requesting party must file the document under seal, then
require the producing party to overcome the presumption
of public access to documents that this court's local rules
require. Local Rules W.D. Wash. CR 5(g).

Allstate observes that some courts in this District have
signed such agreements, which parties often submit as
“stipulated protective orders.” The practice of referring to
such agreements as “protective orders” is, in this court's
view, regrettable. The Federal Rules of Civil Procedure,
specifically Rule 26(c), govern protective orders. Rule
26(c) is designed to address specific discovery disputes.
Nothing in Rule 26(c) supports the notion that a party can
obtain a blanket protective order that governs documents
that the parties have never put before the court. Some
courts have nonetheless signed such “protective orders,”
provided they do not conflict with the court's local
rules. This court, however, has not done so. This court
instead acknowledges the parties' litigation agreements,
acknowledges that they are likely to make discovery more
efficient, and agrees to enforce the agreement in the event
that the parties have a dispute. That practice has worked
well in this court.

With one exception, which the court will soon address,
Allstate has not raised any specific discovery dispute. It
has instead asked the court to force Plaintiffs to agree
to exchange “confidential” documents in the manner
that Allstate prefers. The court will not grant that
request. In making this ruling, the court suggests nothing
about whether Plaintiffs acted reasonably by refusing to

reach any agreement as to the exchange of potentially
confidential documents. The court notes, however, that
the parties have submitted more than 35 pages of briefing
to address a dispute that most parties are able to resolve
by agreement. This would seem to serve no one's interest.

The one specific dispute that Allstate raises is the subject
of Allstate's motion to seal. Although Allstate was
unable to obtain Plaintiffs' agreement on a method for
exchanging confidential documents, Allstate nonetheless
produced portions of Plaintiffs' claim file to them. Allstate
designated these portions “confidential,” and requested
that Plaintiffs not use them in any court filing without
placing them under seal. There is no evidence that
Plaintiffs ever agreed to the request. Again, the court
does not suggest that Plaintiffs' refusal to agree to a
simple accommodation was reasonable. Indeed, Plaintiffs
concede they had no basis for their refusal.

*3 The dispute over the claim file excerpt is an excellent

illustration of the difference between a protective order
within the meaning of Rule 26(c) and the type of blanket
“protective order” that Allstate hopes to obtain. If
Allstate could not obtain an agreement from Plaintiffs
to protect the claim file, it was Allstate's obligation to
file a motion for a protective order. In that motion,
Allstate would have been obligated to present evidence
that the claim file was confidential, and to specify a means
for protecting its confidentiality. Fed.R.Civ.P. 26(c)(G)
(authorizing a protective order “requiring that a trade
secret or other confidential ... commercial information
not be revealed or be revealed only in a specified way”).
Instead, Allstate produced portions of the claim file to
Plaintiffs without obtaining an agreement as to its use.
Allstate did so at its own peril.

In support of its motion to seal, Allstate offered the
declaration of one of its employees, a “Frontline Process
Expert.” She makes the remarkable assertion that the
“form and content of claim file documents ... contain trade
secrets and proprietary business information that Allstate
strives to maintain as confidential.” Anderson Decl.
(Dkt.# 17) 4 3. She further asserts that Allstate's “method
of documenting its handling of claims is proprietary, and
maintaining the confidentiality of this method affords
Allstate a business advantage over its competitors.” Id.

Allstate's declaration falls well short of convincing the
court. A party who seeks to maintain a document under

Appendix C-56



Tavakoli v. Allstate Property & Cas. Ins. Co., Not Reported in F.Supp.2d (2012)

2012 WL 1903666

seal must overcome a “strong presumption of public
access to the court's files” by showing at least good cause
to shield a document from public view. Local Rules
W.D. Wash. CR 5(g). The court has reviewed the 12—
page excerpt of Plaintiffs' claim file that is at issue. The
court is at a loss to distinguish either its content or its
form from the dozens of insurance claim files that have
been at issue in other litigation before this court. The
excerpts begin with four pages of routine recitation of
Plaintiffs' policy limits and other mundane data. Allstate
strains its credibility by claiming that this information is
confidential. The remaining eight pages are a diary-style
entry of claim notes in reverse chronological order. They
summarize Allstate's actions in reviewing Plaintiffs' claim.
In this sense they are indistinguishable from every other
claim file the court has reviewed. If there is something
about the way that Allstate prepares its claim notes that
is worthy of protection, Allstate has not pointed that out
to the court. The court will not maintain this document
under seal.

Going forward, the court encourages the parties to
cooperate to address disputes like the ones they raised
here. If they are unable to do so, the court will not
hesitate to impose sanctions on any party who fails to act
reasonably in resolving such a dispute.

IV. CONCLUSION

*4 For the reasons stated above, the court DENIES all
three of Allstate's motions. Dkt. ## 10, 12, 16. The clerk
shall UNSEAL the document at docket number 14.

Attachment
Larry S. FREEMAN, Plaintiff,
v.

STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY, Defendant.

No. C11-761RAlJ.
United States District Court,
W.D. Washington,

at Seattle.

Aug. 11, 2011.

*5 Douglas Ross Shepherd, Shepherd and Abbott,
Edward S. Alexander, Bellingham, WA, for Plaintiff.

Scott Channing Wakefield, Todd & Wakefield, Seattle,
WA, for Defendant.

ORDER
RICHARD A. JONES, District Judge.

The court has reviewed the parties' stipulated motion
(Dkt.# 20) for entry of an order bifurcating this case. The
court DENIES the motion.

This case presents a pattern similar to several recent
cases before this court. Plaintiff Larry Freeman has sued
his car insurance carrier, Defendant State Farm Mutual
Automobile Insurance Company (“State Farm”), to
recover unpaid uninsured motorist benefits. In addition,
he brings a variety of claims that go beyond his insurance
policy, accusing State Farm of misconduct in the handling
of his claim.

Like the insurers in the prior cases, State Farm moved to
bifurcate this case. It prefers a discovery period devoted
solely to Mr. Freeman's claim for policy benefits, followed
by dispositive motions and a trial, then a second discovery
period devoted solely to Mr. Freeman's misconduct
claims, followed by a second set of dispositive motions and
a second trial. In each of the prior cases, the court denied
the motion to bifurcate.

The twist in this case is that Mr. Freeman has agreed to
the bifurcation State Farm proposes. Ordinarily, the court
defers to the agreements of parties, in line with its policy of
encouraging amicable resolution of disputes. In this case,
however, the solution the parties have agreed upon would
impose an unnecessary burden on the court. The parties'
solution would essentially turn one case into two. Putting
aside the additional burden on the court, the court cannot
justify the resulting diversion of resources from the court's
remaining caseload.

The court has explained in prior orders why it will not
impose the bifurcation State Farm requests. Rather than
repeat its reasoning, the court will include the prior orders
as electronic attachments to this one.

Appendix C-57



Tavakoli v. Allstate Property & Cas. Ins. Co., Not Reported in F.Supp.2d (2012)

2012 WL 1903666

The court notes, however, that it has accommodated a
limited form of bifurcation in similar cases. In June of
this year, the court tried a similar dispute by conducting
two consecutive trials before a single jury. The court's
order imposing that limited bifurcation is also included
as an electronic attachment to this order. If the parties
wish to use a similar procedure here, or another procedure
that accommodates their needs without unnecessarily
burdening the court, the court will consider their request.

The court DENIES the parties' stipulated motion. Dkt. #
20. The court directs the clerk to electronically attach the
following orders to this one:

*6 « Campbell v. Metropolitan Prop. & Cas. Ins. Co.
No. 09-1611RAJ (Dkt.# 17) (Jul. 19, 2010 order
denying motion to bifurcate)

e Campbell v. Metropolitan Prop. & Cas. Ins. Co. No.
09-1611RAJ (Dkt. # 59) (Jun. 17, 2011 order setting
two-phase trial)

* Henderson v. Metropolitan Prop. & Cas. Ins. Co. No.
09-1723RAJ (Dkt. # 33) (Jul. 19, 2010 order denying
motion to bifurcate)

DATED this 11th day of August, 2011.

Attachment
REBECCA CAMPBELL,
Plaintiff,
V.

METROPOLITAN PROPERTY AND CASUALTY
INSURANCE COMPANY,

Defendant.

CASE NO. C09-1611RAJ

ORDER

I. INTRODUCTION

This matter comes before the court on a motion (Dkt.#
12) from Defendant Metropolitan Property and Casualty

Insurance Company (“MetLife”) to bifurcate this action.
Coincidentally, MetLife has brought a virtually identical
motion in a similar case pending in this court, Henderson
v. MetLife, Case No. C09-1723RAJ. The court will
address both motions in this order, and enter a brief
order in the Henderson matter referring to this one. No
party requested oral argument; and the court finds oral
argument unnecessary. For the reasons stated herein, the
court DENIES both motions.

II. BACKGROUND

*7 Plaintiffs Rebecca Campbell and Angela Henderson

were both involved in car accidents in autumn 2006.
Javier Evans collided with Ms. Campbell on November
14, 2006. Jacob Feroe collided with Ms. Henderson on
October 26, 2006. Both women had automobile insurance
policies with MetLife, both of which provided uninsured
and underinsured motorist (“UIM”) benefits. Mr. Evans
paid Ms. Campbell $100,000, the limit of his automobile
insurance policy. Mr. Feroe paid Ms. Henderson $50,000,
the limit of his policy. Both women contended that these
amounts did not fully compensate them for injuries they
sustained in their accidents. Both women submitted claims
for UIM benefits to MetLife.

In both cases, MetLife concedes that its UIM provisions
provide coverage, but disputes the proper amount of
compensation for its insureds' injuries. When their
attempts to negotiate with MetLife were unsuccessful,
both women sued MetLife. Each woman brought two
categories of claims: one for damages sustained in their
accidents, and another for damages relating to MetLife's
handling of their UIM claims. Among other things,
both women contend that MetLife acted in bad faith by
refusing to offer higher UIM payments. Both cases are set
for trial in early 2011.

In each case, MetLife has moved to bifurcate, requesting
that the court conduct each action in a first phase
dedicated to determining the value of each Plaintiff's UIM
followed by a second phase dedicated to each Plaintiff's
bad faith claims and other claims related to MetLife's
claims handling. In the first phase, discovery would be
limited solely to issues relevant to valuing the UIM claim,
concluding with a trial. The second phase, beginning
after the first trial, would include a new discovery period

Appendix C-58



Tavakoli v. Allstate Property & Cas. Ins. Co., Not Reported in F.Supp.2d (2012)

2012 WL 1903666

devoted to the remaining issues in this case, and conclude
with a second trial.

III. ANALYSIS

Rule 42 of the Federal Rules of Civil Procedure governs
bifurcation:

Separate Trials. For convenience, to avoid prejudice,
or to expedite and economize, the court may order a
separate trial of one or more separate issues, claims,
crossclaims, counterclaims, or third-party claims.

Fed.R.Civ.P. 42(b). A court's decision on bifurcation is
committed to its discretion. Danjag LLC v. Sony Corp.,
263 F.3d 942, 962 (9th Cir.2001). Nonetheless, separate
trials are the exception, not the rule, and this court
will not bifurcate without a good reason. Bifurcation is
occasionally in everyone's interest: for example, if a first
trial on relatively straightforward issues might (depending
on the outcome) eliminate the need for a trial on more
complex issues, bifurcation may be a good option. See
Danjag, 263 F.3d at 962 (noting that “avoiding a difficult
question by first dealing with an easier, dispositive issue”
is a “favored purpose of bifurcation”). Similarly, where
a case presents one set of issues that can be conveniently
tried to a jury, and another set that can be conveniently
tried to the court, bifurcation may be appropriate. Id. A
court can also bifurcate where the evidence necessary to
prove one claim poses a significant threat of confusing or
prejudicing the jury as it considers other claims. See Hirst
v. Gertzen, 676 F.2d 1252, 1261 (9th Cir.1982).

*8 MetLife offers two justifications for bifurcation.
First, it contends that if a firstphase jury were to find
that a Plaintiff had already been fully compensated for
her injuries, there would be no need for a second-phase
trial on bad faith issues. Second, it contends that a jury's
consideration of appropriate compensation for a Plaintiff
would be prejudiced by the introduction of documents
from MetLife's claim files showing its valuation of that
Plaintiff's claim.

The first justification is unpersuasive. To begin with,
MetLife is mistaken in its view that a jury's finding that
a Plaintiff had been fully compensated for the injuries
she sustained in her accident would inevitably dispose
of MetLife's liability for bad faith. Insurers can act in
bad faith even where they properly deny coverage or

compensation to their insureds. See Coventry Assocs. v.
Am. States Ins. Co., 136 Wash.2d 269, 961 P.2d 933,
936-37 (Wash.1998) (reviewing examples of bad faith
liability despite proper claim denial). Moreover, violations
of many of Washington's insurance regulations are bad
faith regardless of claim denial. Tank v. State Farm Fire
& Cas. Co., 105 Wash.2d 381, 715 P.2d 1133, 1136
(Wash.1996). There may be circumstances in which the
nature of an insured's bad faith claim means that it cannot
be proven without proving an improper denial of benefits,
but MetLife has not demonstrated that this is such a

case. !

Even if MetLife were correct in its view that it can avoid
bad faith liability merely by convincing a jury that it owes
nothing more to its insureds, however, the court would
order bifurcation only if the second-phase trial would
likely be drawn out because of complicated legal or factual
questions. Were it otherwise, nearly every case would
be bifurcated into trials to address successive potentially
dispositive issues. Liability and damages, for example,
would always be bifurcated. In the run-of-the-mill case,
the time and expense associated with multiple trials
outweighs any benefits from bifurcation. Here, Plaintiffs'
bad faith claims are run-of-the-mill, and indeed seem to be
less complex that Plaintiffs' claims for their injuries. The
mere fact that a first-phase trial might obviate the need
for a second-phase trial is an insufficient justification for
separate trials.

MetLife's second justification carries more weight.
In the course of considering each Plaintiff's claim,
MetLife's claims adjusters offered their own valuations
of full compensation for each Plaintiff's injuries. Those
evaluations are now part of MetLife's claim file for each
Plaintiff. Also included in each claim file is documentation
of MetLife's positions during its negotiations with each

Plaintiff over their UIM claims. >

Considering only each Plaintiff's claim for full
compensation, some documentation in the claim file is
possibly either prejudicial or inadmissible. What value
a claims adjuster placed on a Plaintiff's claim is of no
relevance to what value the jury assigns, yet admission
of such evidence may prejudice the jury's consideration
of the issue. Similarly, any offer MetLife made to resolve
a Plaintiff's UIM claim is inadmissible as evidence of
the value of the claim. Fed.R.Evid. 408(a). The same
evidence is admissible, however, to prove that MetLife
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acted in bad faith by refusing to make a reasonable offer
of compensation to its insured. Fed.R.Evid. 408(b).

*9 What MetLife ignores, however, is that the court can
take measures to safeguard against any jury confusion or
prejudice that might arise. The court routinely instructs
juries to disregard evidence for one purpose while
considering it for another. Should MetLife demonstrate
before trial that the admission of certain evidence is too
confusing or prejudicial to be cured with jury instructions,
the court can simply exclude the evidence. Fed.R.Evid.
403. If the evidence cannot be excluded, the court could
divide a single trial into consecutive phases. It might, for
example, try compensation issues in the first phase, take
the jury's verdict on that issue, and then proceed to a
second phase with the same jury. These alternatives are
not exhaustive. Counsel will no doubt think of others.
The court finds, however, that any threat of prejudice or
confusion is curable.

Whereas the court finds the benefits of bifurcation in these
cases to be questionable, the burdens are obvious. It is
much more expensive and much more time consuming
to resolve an action in two separate phases, particularly
where MetLife insists not only on separate trials, but on
separate discovery phases. The court finds it likely that
MetLife's proposal would double the parties' expenses,
and would no doubt take more time. The court also finds
that because of MetLife's superior financial resources,
these burdens weigh more heavily on Plaintiffs.

Before concluding, the court notes that both Plaintiffs and
MetLife have cited a number of cases in which courts
have either bifurcated or declined to bifurcate in similar
circumstances. All of those courts came to the conclusion
(almost always applying another state's law) that a finding
that the insurer had not breached its policy would obviate
a finding of bad faith. As the court previously found,
MetLife has not demonstrated as much in this case.
Moreover, the court is aware of no court that has taken the
extraordinary step MetLife proposes of having not only a
separate trial, but a separate discovery period to address
bad faith issues. Finally, even those courts that choose
to bifurcate often contemplate a second trial beginning
immediately after the first, an alternative that this court
has already indicated it would consider in this case.

In conclusion, the court finds that bifurcation is not
necessary to avoid prejudice to MetLife, and indeed that

Plaintiffs are likely to suffer prejudice were the court
to bifurcate this case. Bifurcation is not likely to make
the resolution of this matter more economical or more
expedient. Finally, bifurcation is decidedly less convenient
for the parties and the court. For all of these reasons, the
court declines to bifurcate trial or discovery.

IV. CONCLUSION

For the reasons stated above, the court DENIES
MetLife's motion to bifurcate. Dkt. # 12.

DATED this 19th day of July, 2010.

ORDER

The court issues this order to memorialize oral rulings it
made at yesterday's pretrial conference. The court directs
the clerk to TERMINATE each of the parties' pretrial
motions (Dkt.32, 34-36). The court has resolved the issues
raised in those motions as described below.

*10 Trial in this matter will begin on June 20, 2011.
The presentation of evidence will take place over 8 days,
from June 20-23, and June 27-30. Trial will begin at 9:00
a.m. each day, with a 15-minute break at 10:30, a 90—
minute lunch break at noon, and a 15-minute break at
2:45 p.m. Jury selection will occur on the morning of
June 20. Presuming that jury selection takes the entire
morning, the remaining 2,475 minutes of trial time will be
divided evenly between the parties. Any time that a party
spends examining witnesses, giving opening statements
or closing argument, objecting, participating in sidebar
conferences or argument outside the jury's presence,
or otherwise will be subtracted from that party's time
allotment. The courtroom deputy will advise the parties of
their remaining time each day of trial.

The trial will be bifurcated into two phases: a first
phase devoted solely to determining Ms. Campbell's
personal injury damages arising from her November 2006
car accident (including her physical injuries, pain and
suffering, emotional distress, and loss of consortium), and
a second phase devoted to all other issues, including all
issues arising from MetLife's handling of Ms. Campbell's
insurance claim. Both phases will be tried before the same
seven-person jury.

Appendix C-60



Tavakoli v. Allstate Property & Cas. Ins. Co., Not Reported in F.Supp.2d (2012)

2012 WL 1903666

Although the court will advise the jury at the outset that
the trial will be divided into two phases, it will reveal
nothing about the issues to be resolved in the second phase
until the first phase is completed. The parties are ordered
to ensure that neither they nor their witnesses reveal to
the jury what will be decided in the second phase. In
particular, no voir dire questions revealing the nature of
the second phase will be permitted.

The court recognizes that jury deliberations following
the first phase of trial will take an unknown period of
time. That time will not be subtracted from the allotment
of either party. If necessary, the court will extend the
presentation of evidence into the week of July 5-8. The
court emphasizes, however, that it expects the parties
to take all reasonable efforts to avoid undue delay in
this trial, with the expectation that the jury can begin
deliberations as to the second phase no later than the end
of June 30. The court also notes that although June 24 and
July 1 are not trial days, the court will permit the jury to
deliberate on those days if deliberations as to either phase
one or phase two are in progress.

The court now turns to the parties' pretrial motions,
beginning with Plaintiff's motion in limine. The court
DENIES each of the seven contested parts of this motion.
The court GRANTS the six uncontested portions of
the motion, and orders the parties to adhere to their
agreements on these matters.

As to MetLife's motion in limine, the court GRANTS
part one, which seeks a bifurcated trial, as stated above.
The court GRANTS part two, which seeks to exclude
evidence of MetLife's conduct in this litigation as evidence
of bad faith. The court DENIES part three. The court
DENIES part four. Dr. Quang may offer his opinion on
Ms. Campbell's psychological condition, to the extent he
establishes a foundation for doing so. Ms. Berndt may
testify solely as to whether Ms. Campbell's psychological
conditions limited her ability to work or the range of
occupations available to her. The court GRANTS part
five to the extent it seeks to bar mention of MetLife's
financial status, and to the extent it seeks to bar mention
of Ms. Campbell's financial status to elicit sympathy. To
the extent Ms. Campbell's financial status is relevant, for
example, in her response to MetLife's effort to establish
that she did not mitigate her damages, such evidence
is admissible. The court GRANTS parts six and seven.

The court DENIES part eight, which seeks to bar Mr.
Dietz from discussing Colossus software, provided that
Mr. Dietz establishes a foundation for his knowledge of
Colossus. The court GRANTS part nine, however, and
rules that neither Mr. Dietz nor any other witness may
introduce evidence of how Colossus is or was marketed
to MetLife or any other insurance company. The court
GRANTS in part and DENIES in part the tenth part
of this motion. Both parties are admonished that their
insurance claims handling experts may offer opinions only
about insurance practices, and not about the law. No
witness, expert or otherwise, will be permitted to testify
as to what the law is. The court DENIES part eleven
because it points to no specific testimony or question, but
notes that any party may object to any question designed
to elicit a legal conclusion. The court GRANTS part
twelve to the extent it seeks to exclude testimony from Dr.
Quang addressing MetLife's insurance practices. To the
extent Dr. Quang has a medical opinion regarding any
medical evaluation that MetLife made of Ms. Campbell,
he may offer that opinion. Finally, the court DENIES part
thirteen of the motion.

*11 The court DENIES Ms. Campbell's separate motion
regarding evidence of MetLife's conduct in discovery. As
the court has already noted, evidence of either parties'
conduct in this litigation will not come before the jury.

The court DENIES Ms. Campbell's separate motion for
a “regular trial.” As noted above, the court will bifurcate
this trial.

The parties raised a few other issues in their pretrial
filings, including their trial briefs. The court declines to
impose limits on the number of Ms. Campbell's friends
and relatives who will testify about her injuries. The court
finds that the time limits it has imposed will serve as an
adequate deterrent for cumulative testimony.

The court will decide at a later time whether the decision
to treble damages under the Insurance Fair Conduct Act
is a question for the court or for the jury. In any event, the
court is likely to take a jury verdict on this issue. Should
the court determine that it is responsible for deciding the
issue, the jury's determination will be merely advisory.

DATED this 17th day of June, 2011.

Attachment
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ANGELA HENDERSON,
ORDER
Plaintiff,
For the reasons stated in the court's order entered today in
V.

Campbellv. Metropolitan Property and Casualty Insurance
Company, Case No. C09-1611, the court DENIES
Defendant's motion to bifurcate. Dkt. # 18.

METROPOLITAN PROPERTY AND CASUALTY
INSURANCE COMPANY,

Defendant. DATED this 19th day of July, 2010.

CASE NO. C09-1723RAJ
All Citations

Not Reported in F.Supp.2d, 2012 WL 1903666

Footnotes

1 No party has addressed scenarios in which MetLife could be held liable for bad faith even though it owes a Plaintiff no
more compensation for her injuries. There are many. For example, if a jury finds that a Plaintiff has already been fully
compensated, MetLife can nonetheless be liable for bad faith if it placed a higher value on Plaintiff's claim. If MetLife's
prelitigation valuation of a Plaintiff's claim was $100,000 in additional compensation, but it offered no more than a few
thousand dollars as payment on the claim, it may have acted in bad faith.

2 MetLife takes the curious position that documents in its claim file are work product with respect to Plaintiffs' claims for
compensation for their injuries, but not work product as to their bad faith claims. The court cannot decide whether any
document in MetLife's claim files is work product, as none of those documents are before it. The court can, however, rule
out the possibility that any document is simultaneously work product and not work product. Each document is either work
product (presumably because it was prepared in anticipation of litigation in accordance with Fed.R.Civ.P. 26(b)(3)(A))
or it is not. Any document that is work product, in turn, is either protected from disclosure or it is not protected because
a Plaintiff has “substantial need for the [document] to prepare its case, and cannot, without undue hardship, obtain [its]
substantial equivalent by other means.” Fed.R.Civ.P. 26(b)(3)(A)(ii).

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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HONORABLE RICHARD A. JONES

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

LARRY S. FREEMAN,

o CASE NO. C11-761RAJ
Plaintiff,

ORDER
v.

STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY,

Defendant.

The court has reviewed the parties’ stipulated motion (IDkt. # 20) for entry of an
order bifurcating this case. The court DENIES the motion.

This case presents a pattetn similar to several recent cases before this cout.
Plaintiff Larry Freeman has sued his car insurance carrier, Defendant State Farm Mutual
Automobile Insurance Company (“State Farm”), to recover unpaid uninsured motorist
benefits. In addition, he brings a variety of claims that go beyond his insurance policy,
accusing State Farm of misconduct in the handling of his claim.

Like the insurers in the prior cases, State Farm moved to bifurcate this case. It
prefers a discovery period devoted solely to Mr. Freeman’s claim for policy benefits,
followed by dispositive motions and a trial, then a second discovery period devoted
solely to Mr. Freeman’s misconduct claims, followed by a second set of dispositive
motions and a second trial. In each of the prior cases, the court denied the motion to

bifurcate.

ORDER- 1
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The twist in this case is that Mr. Freeman has agreed to the bifurcation State Farm
proposes. Ordinarily, the court defers to the agreements of parties, in line with its policy
of encouraging amicable resolution of disputes. In this case, however, the solution the
parties have agreed upon would impose an unnecessary burden on the court. The parties’
solution would essentially turn one case into two. Putting aside the additional burden on
the court, the court cannot justify the resulting diversion of resources from the court’s
remaining caseload.

The court has explained in prior orders why it will not impose the bifurcation State
Farm requests. Rather than repeat its reasoning, the court will include the prior orders as
electronic attachments to this one.

The court notes, however, that it has accommodated a limited form of bifurcation
in similar cases. In June of this year, the court tried a similar dispute by conducting two
consecutive trials before a single jury. The court’s order imposing that limited
bifurcation is also included as an electronic attachment to this order. If the parties wish
to use a similar procedure here, or another procedure that accommodates their needs
without unnecessarily burdening the court, the court will consider their request.

The court DENIES the parties’ stipulated motion. Dkt. # 20. The court directs the

clerk to electronically attach the following orders to this one:

o Campbell v. Metropolitan Prop. & Cas. Ins. Co, No, 09-161 1RAJ (Dkt. # 17)
(Jul. 19, 2010 order denying motion to bifurcate)

o Campbell v. Metropolitan Prop. & Cas. Ins. Co. No. 09-1611RAT (Dkt. # 59)
(Jun. 17, 2011 order setting two-phase irial)

o Henderson v. Metropolitan Prop. & Cas. Ins. Co. No. 09-1723RAJ (Dkt. # 33)
(Jul. 19, 2010 order denying motion to bifurcatc)
DATED this 11th day of August, 2011,
\J

The Honorable Richard A. Jones
United States District Court Judge

ORDER- 2
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THE HONORABLE MARY YU

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON IN AND FOR
' KING COUNTY

GULED BOSS, and individual
No, 12-2-34428-1 SEA

Plaintiff,
ORDER DENYING DEFENDANT
V8. GEICQO’S MOTION TO
BIFURCATE PLAINTIFF’S UIM
GOVERNMENT EMPLOYEES CLAIM FROM PLAINTIEF'S

INSURANCE CQM.PANY, aka GEICO, a EXTRA-CONTRACTUAL/BAD

foreign corporation; EDGAR IVAN ROJAS

— SANCHEZ and “JANE DOE" SANCHEZ FAITH CLAIMS AND STAYING
| DISCOVERY ON EXTRA-

wife and husband, both individually and on
behalf of their marital community CONTRACTUAL CLAIVMS
composed thereof,

Defendants.

THIS MATTER having come on duly and regularly for hearing before the
undersigned judge on the motion of Defendant Geico's Motion to Bifurcate
Plaintiffs UIM Claim from Plaintiffs Extra-Contractual/Bad Faith Claims and

Staying Discovery on Extra-Contractual Claims. The Court having considered the

ORDER DENYING DEFENDANT GEICO’S

MOTICN TO BIFURCATE... - 1
THE TUCKER LAW FIRM, PLLC
811 First Avenue, Suite 811
Seattle, WA 98104
Telephone: (208) 494-0031
Fax; {208) 494-0034
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motion and supporting evidence and memoranda of both parties on the motion,
and deeming itself fuily advised, NOW THEREFORE,

T 1S HEREBY ORDERED, ADJUDGED, AND DECREED, AS FOLLOWS:
Defendant Geico's Motion to Bifurcate Plaintiff's UIM Claim from Plaintiff's Extra-

Contractual/Bad Faith Claims and Staying Discovery on Extra-Contractual Claims

is DENIED,

DONE IN OPEN COURT this /%) of December, 2012

HONO

PRESENTED BY:

The Tucker Law Firm, PLLC

Lee Tucker, WSBA#30345
Attorneys for Plaintiff Guled Boss

COPY RECEIVED;
NOTICE OF PRESENTMENT WAIVED

Krilich, La Porte, West & Lockner, P.S.

Paul Crowley, WSBA#31235
Attorneys for Defendant Geico

ORDER DENYING DEFENDANT GEICO’'S
MOTION TO BIFURCATE... - 2

LE MARY YU
SUPERIOR COURT JUDGE
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THE TUCKER LAW FIRM, PLLC
811 First Avenue, Suite 811
Seattle, WA 928104
Telephone: (206) 494-0031
Fax: (208) 494-0034
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JAMES V. CLAMP and SHARON CLAMP, a
married couple, and the marital community
composed thereof,

Plaintiff,
Vs,

STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY, an Illinois
Company Doing Business in the State of
Washington,

Defendant,

following materials submitted by the parties:

FILED

KING COUNTY, wagHiNaTON
JAN 11 201
APERIOR COURT CLERK
JY GINGER BARBER

DEPUTY

SUPERIOR COURT OF WASHINGTON FOR COUNTY OF KING

HON, LeROY McCULLOUGH
Hearing Date: December 29; 2010
Hearing Time;

Oral Argument Requested

NO. 09-2-44554-1 KNT

{PROROSED} ORDER GRANTFRNG JEVY VG-
STATE FARM'S MOTION TO

BIFURCATE AND STAY

DISCOVERY

THIS MATTER came before the undersigned judge of the abave-captioned court on
Defendant State Ferm’s Motion to Bifugoate and Stay Discovery. The court considered the

1. State Farm’s Motion to Bifurcate and Stay Discovery on Certain Matters and

Memorandum in Support Thereof} :
- 2. Declaration of Scott C, Wakefield in Support of Motion to Bifurcate, dated

Deoember 17, 2010 and Exhibits thereto;

5. TlaonfifPs Flespnse. ;

4, on P o f
ORDER GRANTING STATE FARM'S MOTION TO BIFURCATE AND STAY TODD & WAKEFIE ;
DISCOVERY -Page | of 2 %TORN&:R‘; AT LAW LD
01991/Qrder Motion to Bifurcate.d

A ORIGINAL i S
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5. Deferdects Repl, Briet s ad
The Court now being fully advised in the premises does hereby ORDER, ADJUDGE

and DECREE that State Farm®s Motion to Bifurcate and Stay Discovery is GRANEED—~ UC A (&
IT IS FURTHER ORDERED that the extra-contractuel claims in this matter are hereby 7o

severed from plaintiffs’ underinsured motorist olaims. /e underinsured motorist claims shall
b S e |
tand shall be followed, if necessary, by iaken the extra-contractual claims.

. portion of arm’s olai?mz file for plaintiffs’ underinsured motorist claim.

DATED this y of 2010— F-0(/.
oo
LeROY MeCULLOUGH
KING COUNTY SUPERIOR COURT JUDGE
Presented by:
TODD & WAKEFIELD
C. Wakefield
WSBA #11222
Attorneys For Defendant State Farm
ORDER GRANTING STATB PARM'S MOTION TO B{FU'RCATB AND STAY D D & W EFI E
DISCOVERY - Page2 of2 : ITToToRuEYs AATKLAW LD
01991/Order Motion to Biftrcatadas ot FOURTR SVEROE
BEATTLE, WABHINGTON 681018660
(206) 6223585 PAX (206) 883-5980
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RECEIVED

APR -

201

HONORAB%'W@%%. PLLC |

SUPERIOR COURT OF WASHINGTON FOR THE COUNTY OF KING

JOHNATHAN and RONA WALD, a married .
couple, NO. 10-2-32791-6 SEA
Plaintiffs, ORDER GRANTING
DEFENDANTS' MOTIQON TO
Vs, BIFURCATE ANB STAY D( A
DISCOVERY ON EXTRA-
ALLSTATE INSURANCE COMPANY, an CONTRACTUAL CLAIMS
insurance company, and ED SUMABAT, an
individual,
Defendant.

This matter came before the Court on Defendants’ Motion to Bifurcate and Stay
Discovery on Exira-Contractual Claims. The Court has considered the motion; the
Declaration of Marilee C. Erickson in Support of Defendants' Motion to Bifurcate Trial and
Stay Discovery on Extra-Contractual Claims; Plaintiffs’ Response to Defendant’s Motion to
Bifurcate and Stay Discovery on Certain Matters; Declaration of Kyie Olive in Support of
Plaintiffs’ Response to Defendant’s Motion to Bifurcate and Stay Discovery on Certain
Matters, and Defendants’ Reply in Support of Bifurcation and Stay of Discovery. The Court
is fully advised. %) pmﬁ @

IT IS HEREBY ORDERED that defendants’ motion is granted/\ The claims for

injuries and damages caused by the negligence of the driver in the accident are severed and

Bu+

4 fn@

ORDER GRANTING DEFENDANTS' MOTION TO BIFURCATE AND REED MCCLURE

STAY DISCOVERY ON EXTRA-CONTRACTUAL CLAIMS - | ATTORNEYS
TWO UNION SQUARE

AT LAW

801 UNION STREET, SUITE 1500
SEATTLE, WASHINGTON 9810141363
(208) 2924900 FAX {208) 223-0152

060349.099151#294432
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\‘pi"' -

bifurcated from all other clalms/'\I‘he claims for injuries and damages caused by the

negligence of the driver in the accident shall be tried first and separatel

for the extra-contr alms.

DONE IN OPEN COURT this é day of W

v J({r—)?xa MARY YU

Presented By:
REED McCLURE
and 1, eyfea -
"
. //
By, Jorr & I/M,_ + 3%0b9, £ Contvackual olnin ;Wsﬁ: i
&farilee C. Erickson ' WSBA #16144 mmedh'ate /7 &/
Attorneys for Defendants heavd é? fhe SHrM&
| Jury-
i fbion B S
0istove g ﬂ(mee/
Counsed  he I pryre
jrv b ‘/h /” hased ?
hreal At T
.( rme 7{’”«4_: If
Lotnsth need pave '/Ww ‘/”
pprs, ’nf“‘/ (an Advise
f O,
ORDER GRANTING DEFENDANTS' MOTION TO BIFURCATE AND REED MCCLURE
STAY DISCOVERY ON EXTRA-CONTRACTUAL CLAIMS - 2 ATTORNEYS AT LAW
TWO UNION SQUARE
gOELUNiONveTRE[ETé?UIT% 1500-1363
060349.099151#294432 00 3 4900 FA (23} 2200152

Appendix C-70



Case 3:12-cv-05848-RBL Document 14 Filed 03/18/13 Page 49 of 85

HONORABLE BETH ANDRUS
Hearing Date: June 1, 2012

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR KING COUNTY

JOSEPH A. WILLIAMS and KARI
WILLIAMS, husband and wife,

Plaintiff,
VS.

ALLSTATE FIRE AND CASUALTY
INSURANCE COMPANY, an [linois
Insurance Company; DANIELLE J. CARTER,
a singer person; and SANDRA K. and DANIEL
CARTER, wife and husband, and their marital
community;

Defendants.

Case No.: 11-2-42243-7 KNT

ORDER DENYING DEFENDANT
ALLSTATE’S MOTION TO BIFURCATE
AND STAY DISCOVERY

This matter came before the Court on Defendant Allstate’s Motion to Bifurcate and Stay

Discovery. The Court reviewed the pleadings submitted, and having specifically reviewed:

L. Defendant Allstate’s Motion to Bifurcate and Stay;

2. Plaintiffs’ Response to Defendant Allstate’s Motion

3. Declaration of Joseph W. Moore in Support of Plaintiffs’ Response with

Exhibits Attached Thereto;

4, Reply in Support of Allstate Fire and Casualty Insurance Company’s
Motion to Bifurcate and Stay

i
i

ORDER ON DEFENDANT ALLSTATE’S MOTION
TO BIFURCATE AND STAY DISCOVERY— Page 1
of 2

King County Superior Court

Norm Maleng Regional Justice Center
401 — 4% Avenue North

Kent, Washington 98032-4429

(206) 296-9105
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Based on the foregoing, the Court DENIES Allstate’s motion for the reasons laid out in
the July 19, 2010 order in Campbell v. Metropolitan Property and Casualty Insurance Company,
No. C09-1611RAJ (D. Wash. 2009). This Court has options available to it to safeguard against
any jury confusion or prejudice during trial, including conducting trial in two phases, if the
parties deem that appropriate. The record before the Court is insufficient at this time for the
Court to determine whether phasing trial in this manner makes sense given the specific breach of
contract claims asserted by Plaintiff, If Allstate believes that trial phasing would be appropriate,
it may file the appropriate motion for the Court’s consideration. Furthermore, the Court sees no
reason to stay discovery on any of the claims. The motion to stay any discovery pending the
outcome of the first phase of trial is DENJIED.

Dated this 1% day of June, 2012.

s\ (E-FILED

HONORABLE BETH M. ANDRUS
King County Superior Court

ORDER ON DEFENDANT ALLSTATE’S MOTION King County Superior Court
TO BIFURCATE AND STAY DISCOVERY-Page 2 Norm Maleng Regional Justice Center
of 2 407 — 4% Avenue North

Kent, Washington 98032-4429
(206) 296-2105
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King County Superior Court
Judicial Electronic Signature Page

Case Number: . 11-2-42243-7
Case Title: . . WILLIAMS ET ANO VS ALLSTATE FIRE &
CASUALTY INSCOET AL

Document Title;. ORDER

lSigned- by Judge: Beth Andrus
Date: .6/1/2012 10:37:.01 AM

| /w& o i

Judge Beth Andrus

This document is signed in accordance with the provisions in GR 30.

Certificate Hash:
Certificate effective date:
Certificate expiry date:
Certificate Issued by:

A31991381293F0EDC27CFFCFECEF2B56EE8FA988
8/11/2010 4:30:02 PM

8/10/2012 4:30:02 PM

CN=Washington State CA B1, OU=State of Washington

CA, O=State of Washington PKI, C=US
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HONORABLE RICHARD A. JONES

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE
REBECCA CAMPBELL,

Plaintiff,
CASE NO. C09-1611RAJ

ORDER

V.

METROPOLITAN PROPERTY AND
CASUALTY INSURANCE COMPANY,

Defendant.

The court issues this order to memorialize oral rulings it made at yesterday’s
pretrial conference. The court directs the clerk to TERMINATE each of the parties’
pretrial motions (Dkt. ## 32, 34-36). The court has resolved the issues raised in those
motions as described below.

Trial in this matter will begin on June 20, 2011. The presentation of evidence will
take place over 8 days, from June 20-23, and June 27-30. Trial will begin at 9:00 a.m.
each day, with a 15-minute break at 10:30, a 90-minute lunch break at noon, and a 15-
minute break at 2:45 p.m. Jury selection will occur on the morning of June 20.
Presuming that jury selection takes the entire morning, the remaining 2,475 minutes of
trial time will be divided evenly between the parties. Any time that a party spends
examining witnesses, giving opening statements or closing argument, objecting,

participating in sidebar conferences or argument outside the jury’s presence, or otherwise

ORDER -1
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will be subtracted from that party’s time allotment. The courtroom deputy will advise the
parties of their remaining time each day of trial.

The trial will be bifurcated into two phases: a first phase devoted solely to
determining Ms. Campbell’s personal injury damages arising from her November 2006
car accident (including her physical injuries, pain and suffering, emotional distress, and
loss of consortium), and a second phase devoted to all other issues, including all issues
arising from MetL.ife’s handling of Ms. Campbell’s insurance claim. Both phases will be
tried before the same seven-person jury.

Although the court will advise the jury at the outset that the trial will be divided
into two phases, it will reveal nothing about the issues to be resolved in the second phase
until the first phase is completed. The parties are ordered to ensure that neither they nor
their witnesses reveal to the jury what will be decided in the second phase. In particular,
no voir dire questions revealing the nature of the second phase will be permitted.

The court recognizes that jury deliberations following the first phase of trial will
take an unknown period of time. That time will not be subtracted from the allotment of
either party. If necessary, the court will extend the presentation of evidence into the
week of July 5-8. The court emphasizes, however, that it expects the parties to take all
reasonable efforts to avoid undue delay in this trial, with the expectation that the jury can
begin deliberations as to the second phase no later than the end of June 30. The court
also notes that although June 24 and July 1 are not trial days, the court will permit the
jury to deliberate on those days if deliberations as to either phase one or phase two are in
progress.

The court now turns to the parties’ pretrial motions, beginning with Plaintiff’s
motion in limine. The court DENIES each of the seven contested parts of this motion.
The court GRANTS the six uncontested portions of the motion, and orders the parties to

adhere to their agreements on these matters.

ORDER -2
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As to MetLife’s motion in limine, the court GRANTS part one, which seeks a
bifurcated trial, as stated above. The court GRANTS part two, which seeks to exclude
evidence of MetLife’s conduct in this litigation as evidence of bad faith. The court
DENIES part three. The court DENIES part four. Dr. Quang may offer his opinion on
Ms. Campbell’s psychological condition, to the extent he establishes a foundation for
doing so. Ms. Berndt may testify solely as to whether Ms. Campbell’s psychological
conditions limited her ability to work or the range of occupations available to her. The
court GRANTS part five to the extent it seeks to bar mention of MetL.ife’s financial
status, and to the extent it seeks to bar mention of Ms. Campbell’s financial status to elicit
sympathy. To the extent Ms. Campbell’s financial status is relevant, for example, in her
response to MetL.ife’s effort to establish that she did not mitigate her damages, such
evidence is admissible. The court GRANTS parts six and seven. The court DENIES part
eight, which seeks to bar Mr. Dietz from discussing Colossus software, provided that Mr.
Dietz establishes a foundation for his knowledge of Colossus. The court GRANTS part
nine, however, and rules that neither Mr. Dietz nor any other witness may introduce
evidence of how Colossus is or was marketed to MetLife or any other insurance
company. The court GRANTS in part and DENIES in part the tenth part of this motion.
Both parties are admonished that their insurance claims handling experts may offer
opinions only about insurance practices, and not about the law. No witness, expert or
otherwise, will be permitted to testify as to what the law is. The court DENIES part
eleven because it points to no specific testimony or question, but notes that any party may
object to any question designed to elicit a legal conclusion. The court GRANTS part
twelve to the extent it seeks to exclude testimony from Dr. Quang addressing MetL.ife’s
insurance practices. To the extent Dr. Quang has a medical opinion regarding any
medical evaluation that MetLife made of Ms. Campbell, he may offer that opinion.

Finally, the court DENIES part thirteen of the motion.

ORDER -3

Appendix C-76




© 0 N o o B~ W N

N N D RN DD NN NN R P R R R R R R R
© N o O B~ W N BFPBP O © 0o N o o~ W N - O

Case 2:09-cv-01611-RAJ Document 59 Filed 06/17/11 Page 4 of 4

The court DENIES Ms. Campbell’s separate motion regarding evidence of
MetL.ife’s conduct in discovery. As the court has already noted, evidence of either
parties’ conduct in this litigation will not come before the jury.

The court DENIES Ms. Campbell’s separate motion for a “regular trial.” As noted
above, the court will bifurcate this trial.

The parties raised a few other issues in their pretrial filings, including their trial
briefs. The court declines to impose limits on the number of Ms. Campbell’s friends and
relatives who will testify about her injuries. The court finds that the time limits it has
imposed will serve as an adequate deterrent for cumulative testimony.

The court will decide at a later time whether the decision to treble damages under
the Insurance Fair Conduct Act is a question for the court or for the jury. In any event,
the court is likely to take a jury verdict on this issue. Should the court determine that it is
responsible for deciding the issue, the jury’s determination will be merely advisory.

DATED this 17th day of June, 2011.

Hokuod R fors”

The Honorable _Hc_hard A. Jones
United States District Judge

ORDER -4
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CERTIFICATE OF SERVICE

I, Tami Foster, declare under penalty of perjury under the laws of
the State of Washington that at all times hereinafter mentioned, I am a
resident of the State of Washington, over the age of eighteen (18) years, not
a party to the above-entitled action, and competent to be a witness herein.

On the date below, and pursuant to the service agreement in this
case, | caused a copy of the foregoing document to be served on the
individuals identified below via Email and First Class U.S. mail, postage
prepaid:

Mr. George M. Ahrend, WSBA #25160

Ahrend Law Firm PLLC

100 East Broadway Avenue

Moses Lake, WA 98837-1740

Fax: (509) 464-6290

Email: gahrend@ahrendlaw.com
scanet@ahrendlaw.com

Mr. Matthew C. Albrecht, WSBA #36801

Albrecht Law PLLC

421 West Riverside Avenue, Suite 614

Spokane, WA 99201-0402

Fax: (509) 757-8255

Email: malbrecht@trialappeallaw.com
mevans@trialappeallaw.com

Mr. Brandon R. Casey, WSBA #35050
Casey Law Offices, P.S.

1318 West College Avenue

Spokane, WA 99201-2013

Fax: (509) 252-9703

Email: brandon@spokanelawcenter.com
rayna@spokanelawcenter.com

Counsel for Petitioner

SIGNED this 14% day of July, 2017, at Seattle, Washington.

o A

Tami Foster, \I:égéll Assistant

-DECLARATION-
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